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PREFACE TO THE FOURTH EDITION, 



The very favourable reception which has been given 
to the former editions of this book emboldens me to 
hope that a fourth edition may not prove unsuccessful. 

The whole book has been most carefully rewritten 
and corrected to suit the provisions of the new " Army 
Discipline Act," and a full index prepared. A chapter 
has been also added on Indian Military Law, which will 
be found useful by all officers in India, and especially 
by officers of the Indian Staff Corps and Indian Local 
Army. 

I shall be thankful to any one who will point out to 
me any errors or omissions he may notice. 

Kabul, ist July, 1880. 



CHAPTER I. 



The subject of law is a very wide one. We, 
however, have only to consider that branch of 
the subject which concerns the duties we may 
be called upon to perform as military officers. 

From the earliest times it has been found Common 
necessary to establish laws and regulations forl»w. 
the common welfare and for the protection of 
individuals. From the usages and customs thus 
engendered, arose a well-known and universal 
usage which is called " common law." This is 
an unwritten code, the maxims of which, coming 
down to us from ancient times, are usually 
quoted in Latin. 

The progress of civilization has caused num- statute 
berless questions to arise, to assist in deciding law. 
which laws have, from time to time, been passed 
by the ruling authorities of the country. These 
constitute the written code, or "statute law." 

To illustrate this: By common law all pro- 
perty belonging to a woman becomes absolutely 
her husband's on her marriage. By statute, 
however, enactments have been made to enable 
such property to be settled on the wife — i. e.^ to 
be made over to trustees, who, in their turn, are 
bound, by the law of trusts, to pay the income 
arising from such property in the manner direct- 
ed by the deed of settlement. 

For a law to become binding, it must be pass- 
ed by both Houses of Parliament, and be ap- 
proved by the Sovereign. 

The civil law of the realm is supreme, and is 
equally binding on all persons whether civil or 
military, r 



( 2 ) 

For the due maintenance of military discipline, 
it has been found necessary to confer power on 
the military Authorities, to enable them to deal 
with oiFences which it would be dangerous to 
leave to the civil authorities. Many acts, which 
are most serious crimes if committed by a soldier, 
are no crimes at all, or, at most, very trifling 
ones if committed by a civilian. Disobedience 
of orders, desertion, sleeping on post as sentry, 
drunkenness under arms, insubordination, &c., 
are purely military crimes, and a special code is 
necessary to enable us to deal with them. The 
action of civil law is too slow for military pur- 
poses. The necessity, even now, of special codes 
for the army is shown by the Homicide Act 
passed in 1862 for the speedy trial of soldiers 
committed for military murder. Hence arose 
military law ; and, as you may often hear of 
martial law, it will be well to understand the 
meaning of these terms, and the difference be- 
tween them. 

lawStoed Military law is law administered under a 
* special code, framed for the purpose of giving 
military authorities power to deal with offences, 
which are either not provided for by the civil 
law, or which it would be dangerous to leave to 
the civil power. 

Observe that military law is regular in its 
administration, and is administered under a 
regular code by persons authorized to do so. 

Martial law is irregular in its administration — 
has no code. It is only used in emergencies, and 
is then exercised by persons who have assumed 
the power. 

Civilians tried by military courts would, pro- 
bably, not be awarded military punishments, and 
might be tried for offences purely civil ; and 
though it is a power which, by the custom of 
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war, is entrusted to the officer commanding an 
army on active service, yet such officer exercises 
it under responsibility to the laws of his country, 
and may be subsequently called to account for 
his actions. I should define it as follows : — 

Martial law is sway exercised by a military Martial 
commander over all persons, whether civil or^^^®^®** 
military, within the precincts of his command, in 
places where there is either no civil judicature, 
or where such judicature has ceased to exist. 

There are three cases in which martial law 
would be in force, viz. : — 

1st case. — In the case of a conquered country. 

The old laws having ceased to exist, the only 
law is that established by the military com- 
mander. 

It must be remembered, however, that in deal- 
ing with his own soldiers, his power is limited 
by military law. 

The 2nd case is that of a country or district 
formally put under martial law by an Act of 
Parliament. 

In this case the same power which made the 
civil law, suspends it and replaces it, temporarily, 
by the military code. 

The 3rd case is when, under circumstances of 
imminent danger, the executive proclaims mar- 
tial law. 

We had an example of this in Jamaica in 
1866. 

In this case the military authority and the 
civil authority clash. 

It was formerly thought that the executive 
had this power ; but the Lord Chief Justice, in 
Governor Eyre's case, denied this, and pointed 

b2 
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out that martial law had never been proclaimed 
in England since the Petition of Right. 

It had been so proclaimed in Ireland, but al- 
ways backed up by an Act of Parliament. 

Such a proclamation of martial law, being in 
itself illegal, cannot legalize acts done under it, 
though the forms of military law may be strictly 
adhered to ; but it will materially diminish an 
officer's responsibility if the forms of military 
law be adhered to. 

It must be remembered, however, that the exe- 
cutive has the same right as any private indivi- 
dual of taking the law into its own hands in case 
of necessity ; e. g., a man killing another in de- 
fence of his own life. 

In the Jamaica insurrection, the fact that 
Gordon (a man executed) was arrested outside 
the proclaimed district, greatly increased the re- 
sponsibility. 

Martial law should never be retrospective ; 
only acts committed after its proclamation should 
be tried under its powers. 

Punishments awarded by courts martial for 
crimes which would be tried by the civil power, 
were any civil judicature in force, are to be such 
as are known to the laws of England. 

MILITARY LAW. 

Military This is a distinct code regular in its opera- 

code, tions. The code consists of two parts — 

(a). Written. 
(J). Unwritten. 

(a). The written part consists of — 

1 . The Army Discipline Act (annual). 

2. The Articles of War. 

3. The Regulations of Majesty for the time 

being. 
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(b). The unwritten part is founded upon the 
established custom of the army. 

Both have been, to a certain extent, ascertained 
by decisions given by competent authority. 

In old days, every commander made his own 
" ordinances '* for the government of his forces. 
The prerogative to command and regulate the 
whole military force of the realm rested with the 
Crown. 

These powers were frequently abused, and 
used as means of extortion and oppression. 
The courts of chivalry were perpetually clash- 
ing with those of common law ; and, finally, in 
the reign of Charles I., these grievances 
brought about the famous Petition of Right, 
which, practically, took away the commander's 
power of enforcing discipline. Deserters had 
to be treated as civil criminals, &c. The 
necessity for a special code became manifest in 
1689, in the reign of William HI., when 
some troops, ordered to Holland, mutinied, and 
marched north, having seized four guns and the 
treasure chest. They were subdued, but there 
was no means of dealing with the mutineers as 
such. The Parliament, therefore, passed a bill 
that " standing armies and courts martial 
were unknown in England ; but, in consideration 
of the perils of the time, no man mustered or in 
pay of the Crown should desert or mutiny on 
pain of death." This was the first Mutiny Act, 
dated 3rd April 1689, and was only to hold 
good for six months. Since then a Mutiny Act 
has been passed annually, the whole establish- 
ment of the army being thereby submitted every 
year to the control of Parliament. In 1 879, the 
Army Discipline and Regulation Act was passed, 
superseding the existing Mutiny Act and Articles 
of War from the time it c^me into force. This 
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is the Act by which we are now guided. Its 
powers are to be annually renewed by an Act of 
Parliament. 

Articles of In 171 2, in Queen Anne's reign, the Articles 
^*'' of War made by the Sovereign were first for- 

mally recognized, but they were made to apply 
only beyond seas. 

In 1 71 6 (George I.), the Sovereign was em- 
powered, by the Mutiny Act, to make Articles of 
War for the government of the troops at Home 
A. D. A. 68. ^s well as abroad. The Army Discipline Act 
empowers Her Majesty to make x\rticles of War, 
which " shall be taken judicial notice of by all 
judges and all courtswhatsoever." Articles of War 
thus made have the same authority over officers 
and soldiers as the Army Discipline Bill itself. 

A. D. A. 69. The same Act gives Her Majesty power to 
make rules of procedure, provided that they are 
not inconsistent with the provisions of the Act. 

The Army Discipline Act, being a regular Act 
of Parliament, binds civilians as well as soldiers 
on such points as are therein especially declared 
to be applicable to the former. 

The Articles of War are binding on soldiers 
only. 

Therefore, all questions concerning civilians 
must be provided for in the Army Discipline Act ; 
e. g,j billets, recruiting, apprehension of a de- 
serter, compulsory attendance of a civilian wit- 
ness, recruit deserting before becoming liable to 
military law, &c. 

Note. — ^The Army Discipline Act ifl an Act of Parliament 
passed by both Houses of Parliament, and approved by the Queen 
annuaUy, 

The Articles of War are ordinances framed by the Sovereign 
imd:r the authority of the Army Discipline Act for the govem- 
ment of the army. They are permanent till altered by the Sove- 
reign — u e.y they are not framed afresh annually, but remain in 
force till any alteration in them be made and published by the 
order of the Sovereign. 



CHAPTER IL 



Having in my last chapter explained the au- Persons 
thority under which military law is adminis- *^^^J®^ *® 
tered, I propose now to consider who are subject -^^ ^ 
to it. 

The following are subject as officers, viz. : — Officers. 

1 . Officers of the regular forces on full pay, 
staff officers, and officers employed on military 
service under the orders of regular officers. 

2. Officers of the permanent staffs of the 
auxiliary forces, and militia officers. 

3. Persons serving under command of a re- 
gular officer in the position of officers of any 
troops raised beyond the limits of the United 
Kingdom and India. 

4. Officers of yeomanry and volunteers, when 
in command of men subject to military law ; or 
when their corps is on actual military service ; or 
if they be doing duty with troops subject to 
military law ; or if, with their own consent, they 
be ordered on duty by the military authorities. 

5. Persons who, under orders of a Secre- 
tary of State, or of the Governor-General of 
India, accompany, in an official capacity, troops 
on active service beyond the seas. 

6. Persons who accompany a force on ac- 
tive service with a pass entitling them " to be 
treated as officers." 

The following are subject as soldiers, viz. : — Soldiers. 

1 . Soldiers of the regular forces. Regulars. 

2. Non-commissioned officers and men of the Permanent 

permanent staff of the auxiliary forces. ***ff» *^"^" 

liary forces. 
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Pensioners. 

Army and 

militia 

reserve. 



Kilitia. 



Colonial ^^ Non-commissioned oflBcers and men of a 

forces, ftc f^^^^ raised beyond the limits of the United 

Kingdom and India, and under command of an 

officer of the regular forces. 

4. Pensioners employed in military service 
imder officer of regular forces. 

5. Non-commissioned officers and men of 
army and militia reserve when — 

fa). Out for training. 

(b). On duty having volunteered their ser- 
vices. 

(cj. Called out for duty in aid of civil 
power. 

(dj. Called out on permanent service. 

6. Non-commissioned officers and men of 
militia during training, either alone or with regu- 
lars, or if attached to or acting with regulars, or 
if their corps is embodied. 

Teomanry. 7. Non-commissioned officers and men of 
yeomanry, when being trained alone or with 
regulars or militia, when subject to military law, 
or attached to regulars, or on actual military 
service, or serving in aid of civil power. 

8. Non-commissioned officers and men of 
volunteers, when being trained with regulars 
or with militia, when subject to military law, 
or attached to or acting with regulars, or when 
on actual military service. 

Except when on actual service^ each volunteer's 
consent must be obtained before he enters on a ser* 
vice which will subject him to military law. 

9. Persons in the service of Her Majesty's 
troops when on active service beyond seas. 

10. Persons, followers of or who accompany 
Her Majesty's troops, on active service beyond 
seas. 



Volunteers. 



Followers, 
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Persons who come under paragraph 5 as offi- Exceptions, 
cers, or under paragraph 10 as soldiers, if with a 
force part of which is under Indian military law, 
and if they be natives of India, are only liable to 
Indian military law. 

Officers, soldiers, &c., in Indian forces, being A. D. A. 172. 
natives of India, are only liable to Indian military 
law. 

A person who, after attestation, has received A. D.A. 97. 
pay for three months, is deemed to have been 
duly attested and enlisted, and cannot claim his 
discharge on account of any illegality in his 
enlistment. Up to three months he may claim 
his discharge on account of error or illegality 
therein, but this would not affect his position or 
liability as a soldier till he were so discharged. 
It is sufficient that he he in jpay as a soldier. 

Observe that the permanent staff of the auxi- A. D.A. 17.3 
liary forces and pensioners are subject the same ^^^' 
as regulars. 

Marines can only be tried by general court Marines, 
martial convened by an officer holding a warrant A.D.A.171. 
from the admiralty, except when serving beyond 
seas with other regular forces, and there be no 
such officer present. In such a case this must be 
stated in the order convening the court. A dis- 
trict court martial to try a marine may be con- 
vened by any officer who holds a warrant to con- 
vene district courts martial. 

A person who commits an offence against mili- Persons 
tary law whilst subject to it may be taken into T^^fi*^® 
militry custody and tried by a military court any gervice. 
time within three months after he may have A. D.A. 151. 
ceased to be liable to it, subject to the rule that 
he cannot be tried for any offence committed 
more than three years before the date of his trial. 

Mutiny, desertion, and fraudulent enlistment, A. D.A. 151. 
can be tried at any length of time after commission ^' A. 154. 
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of the offence, whether the offender has ceased 
to be subject to military law or not, subject to 
certain exceptions, for which see "desertion." 

Second A person who has been acquitted or convicted 

ADA < ^^ ^^ offence by a court martial, or by a com- 
a! D. a! I S4 P^t^'^t civil court, is not liable to be tried again 
(6). by court martial for that ofience. 

He may be tried by a civil court for an offence 
for which he had been previously tried by a mi- 
litary court; but if the military court had awarded 
punishment, the civil court is directed to " have 
regard " to this in awarding its punishment. 

A.D.A.I5I. A person sentenced to penal servitude or im- 
prisonment remains subject to military law 
during the term of his sentence, although he 
may have been discharged the service. 

A.]>«A.i52. A person subject to military law, who com- 
mits an offence anywhere, may be tried for it at 
any place where he may subsequently be, which 
is within the jurisdiction of an officer authorized 
to convene general courts martial. 

A. D.A.I 53. No greater punishment can, however, be 
awarded than could have been given had he 
been tried where the offence was committed. 

K D. A. 95. A soldier is liable to trial by court martial 
when attested. 

DUEATION OF THE ACT. 

The Army Discipline and Regulation Act is 
brought into force by an annual Act of Parlia- 
ment, and remains in force for such time as such 
Act shall specify. The first one so passed in 
1 879 was to hold good — 

In the United Kingdom, till 30th April 1880. 

In Europe, Malta, West Indies and America, 
till the 31st July 1880. 

Elsewhere, till the end of 1886. 
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It will probably, in future Acts, be renewed 
annually for twelve months from these dates. It 
comes into force from the date it may be pro- 
mulgated in orders at any place out of the United 
Kingdom. 

A court martial convened, before it comes into 
force, under a former Act, may proceed after it 
comes into force as if the former Act had not 
expired, but a greater punishment cannot be 
given than is authorized by the new Act. 

AUTHORITY UNDER WHICH COURTS MARTIAL 

ARE HELD. 

The Army Discipline Act authorizes Her Warrants, 
Majesty to, by warrant under Her Sign Manual, *^- . 
convene, or empower any qualified officer to ^] p ^ ^g| 
convene only, or to convene and confirm general 
courts martial, and to delegate such powers to 
any officer under his command not under the 
rank of field officer. 

Out of the United Kingdom, in special cases, 
such powers may be given to a captain. These 
powers are limited by such restrictions as the 
authority which grants them may think fit to 
invest in him, and may be revoked at any time 
by that authority. 

They may be given either to an individual 
named officer, or, as is more usual, to the officer 
(not under the necessary rank) holding a certain 
position. 

Note. — Qualified officer here means the commander-in-chief, or 
any field officer commanding regvian, or the lord lieutenant of 
Ireland, the governor-general of India, or governor of a colony, in 
command of any body of regulars. 

Any officer or person who holds Her Majesty's A.D. A.120. 
warrant to convene general courts martial may ^*^*^' 48. 
convene and confirm district courts martial, and 
may delegate his powers so to do to any officer 
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under his command, not imder the rank of cap- 
tain, subject to such restrictions as he may think 
fit to impose. 

It must be observed that it is only oflBcers who 
hold warrants from Her Majesty who can thus 
delegate their power. Those who hold War- 
rants from the Commander in Chief in India &c. 
cannot do so. 

Courts The following courts martial may be convened 

^^^h^^t* ^y officers, whether they hold warrants or not, viz.^ 

warrant. Field general courts martial. 

A. D. A. 49. Reffimental courts martial. 

A D A a7 

• • • ^/- These courts are convened under the authority 
of the sections of the Army Discipline Act 
quoted in the margin by the officers therein 
authorized so to do. 

A. D. A. 47, I. The president must be named by the con- 
48. vening officer. 

A. D. A. 50. 2. The officers sitting on a court martial may 
belofig to the same or different corps, or may be 
unattached to any corps, and may try persons 
attached to any corps. 

A. D. A.48. 3. No officer can sit on a general court 
martial unless he has held a commission for 
three years before the assembly of the court. 

4. The following officers cannot sit on a court 
martial : — 

The prosecutor. 

A witness for the prosecution. 

And except on a field general court martial-^ 

The prisoner's commanding officer. 
The convening officer. 
The investigating officer. 

[Query. — What constitutes the investigating 
officer 1 Answer. — The officer who had the 
power of disposing of the case.] 
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5- On trial of a field officer no member may 
be under the rank of captain. 

The president is appointed by name ; the 
names of other members need not be given. It 
is usual to order each brigade or corps to furnish 
so many field officers, captains, or subalterns, as 
the case may be. 

At home, the president and judge-advocate 
are always appointed by warrant for a general 
court martial. In India it is the custom simply 
to detail them in orders. 

To trace the authority under which a general Authority 
court martial would be assembled at Umballa — ^^h a 

1 . The Army Discipline Act gives the Queen G. C. M. 
power to issue warrants for assembling courts assembled, 
martial, and to enable officers holding such war- 
rants to delegate their powers to others, and to 
appoint judge-advocates and provosts martial. 

2. Under this power the Queen issues a war- 
rant under the Sign Manual to the commander- 
in-chief of the Bengal Presidency (who is also 
commander-in-chief in India, and gets a warrant 
in that capacity), giving him power to convene 
general courts martial, and to delegate that 
power to any field officer. 

3. Under this warrant commander-in-chief 
issues a warrant to the officer commanding the 
Sirhind Division, authorizing him to convene 
general courts martial. 

4. Under this authority the officer command- 
ing Sirhind Division convenes the court in orders, 
naming the president, prosecutor, and judge- 
advocate. 

Note. — Although oJUcers commaTiding divisions in India hold 
warrants authorising them to convene general couHs mof'tial, get, 
under instrtictions from superior authonty, they refer all cases re^ 
quiring a general court martial to the commander-in-chief of t/ie pre- 
sidency, and the charge {if the court he ordered) is signed by tlie 
adjutant-general. The holding these warrants gives to officers com- 
manding divisions the power to sanction tnal by distinct or gai*rison 
court martin of offences p'operly only triable bygenei'ol court mai'tial. 
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A.D.A.179. A MILITARY court martial cannot be held on 
board any of Her Majesty's ships in commission. 

Should a soldier on board such a ship commit 
a minor offence, he can be punished by the cap- 
tain of the ship, provided that the military com- 
manding officer concurs in the punishment ; but 
should a case occur which renders a court martial 
necessary, the man should be kept a prisoner 
till he can either be landed or transferred to a 
transport not in commission, and there tried. 

A. D. A. 47. On board a ship not in commission the mili- 
tary officer in command may convene and con- 
firm a regimental court martial, no matter what 
his rank. 

A subaltern, therefore, can convene such a 
court martial on board such a ship, hut nowhere 
else; e.g., he cannot convene one on the line of 
march. 

A. D. A. 49. The only other court a subaltern can convene, 
under any circumstances, is a field general court 
martial. 

Q.E.VI.,s6. When a commanding officer is to be tried, 
officers who have held similar commands are to 
be selected, if possible, as members of the court. 

Q. R.VI.,ss. When an officer is tried the members should, 
if possible, be of senior rank to the prisoner. 

On the trial of a subaltern, not more than two 
subalterns to be on the court ; on that of a field 
officer, no subaltern is to be on the court. 

Q. R. App. The presence of an officiating or deputy judge- 

A., 10. advocate, legally appointed to act as such, is 

necessary during the whole of the proceedings of 
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a general court martial : at home the deputy 
judge-advocate attends : abroad, a deputy judge- 
advocate is usually appointed by the convening 
oflBlcer. 

There are several descriptions of courts mar- 
tial, varying according to the rank of the person 
tried and the gravity of the crime. They are — 

1. General court martial. 

2. Field general court martial. 

3. District or garrison court martial. 

4. Regimental court martial. 

A commissioned officer can only be tried by a A. D. A. 48. 
general or field general court martial, and no 
lower courts can avrard death or penal servitude. 

A general court martial must consist of nine A. D. A. 48. 
officers at least, imless the convening officer con- 
siders that number not available without detri- 
ment to the public service, in which case it may 
consist of five officers as a minimum. 

The fact that the larger number was not avail- 
able must be stated in the order convening the 
court. 

These are the minimum numbers. You may 
have as many m^re on the court as you like. It 
is usual to put on one or two extra members, so 
that should anything happen to a member, they 
can go on without him. There is generally an 
odd number. 

One of the members is styled the president. Q. R.VI.,S4. 
He is appointed by the convenmg officer. He is 
necessarily the senior combatant officer. He is 
usually either a general officer or a colonel, and 
mtcst be a field officer, except when one cannot 
be had, when a captain may be appointed, the 
fact of a field officer not being available being 
stated in the order convening the court. 
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POWERS OF SENTENCE. 

Punish- A general court martial can sentence an 

™S^*"' officer to— 
officers. 

A.D. A.44. (a). Death. 

(b). Penal servitude not less than five years. 
(c). Imprisoment, with or without hard labour, 

not exceeding two years. 
(d). Cashiering. 
(e). Dismissal. 
(/). Forfeiture of seniority of rank, either 

in the army or his corps, or both. 
(g). Reprimand, or severe reprimand. 
In place of (f), an officer of the Indian staff 
corps may be sentenced to — 
A. D. A.1 72. Forfeiture of all or any part of his army or staff 

service, or of both. 

A. D. A. 41. Also, if tried by court martial for a civil 
offence, an officer is liable — 

For treason or murder — 

to death or less punishment, 
For manslaughter, treason, felony, or rape, 

to penal servitude or less punishment. 

For any offence not specified in Army Dis- 
cipline Act, which is punishable by the law of 
England, no matter where the offence was com- 
mitted — 

to such punishment as might be awarded 
for an act to the prejudice of good order 
and military discipline ; or — 

to such punishment as the law of England 
awards for the offence. 

Note. — TFhen apumshfnent " or less punishment " is mentioned, 
" less '' means lower dovm in the list of punishments given above (a) 
to (sf). 

Officers sen- An officer must be sentenced to be cashiered 
tenced to before he is sentenced to penal servitude or im- 
fSe 0^2." Prisonment. 
prisonment. 
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He may be sentenced to both forfeiture of 
seniority of rank and to reprimand or severe 
reprimand. 

A general court martial may sentence a soldier Pnnigli* 

to—- III61lt8y 

Boldiers. 

(a). Death or corporal punishment, 

(b). Penal servitude not less than five years. 

(c). Imprisonment, with or without hard 
labour, not exceeding two years. 

(d). Discharge with ignominy. 

(e). Dismissal, if a volunteer. 
(/ ). Reduction, if a non-commissioned offi- 
cer, to a lower grade, or to the rank of 
a private soldier. 

(g). Forfeitures, fines, stoppages. 

Civil offences as above for officers. 

NoTB. — X. A soldier may he sentenced to dUcharge with igno' 
miny in addition to corporal punishment, or penal servitude, or im^ 
prisonmenL 

Note. — 2. Corporal punishment can never exceed twenty^ve 
lasheSf can only be given for offences punishable with death, and can" 
not he given to warrant or noncommissioned oMcers, even though 
they may be reduced, for any offence committed whilst they were non' 
commissioned officers. 

Note. — 3. A non-commissioned officer must be reduced ^ ^^ A.D. A. 175* 
ranks before being awarded penal servitude or imprisonment, ' * 

Note. — 4. ITie term "non-commissioned officer** includes «w a t\ a o 
acting non-commissioned officer; also a wan*ant officer who does not iA. 10 . 
hold an honorary commission; also an army schoolmaster. 

Note. — 5. An army schoolmaster cannot be reduced to the Armv seliool 
ranks, but may be dismissed by — maatfirii 

TTie commander-in-chief A.D.A fJK 

The commander-in-chief in India* ' * * t^* 

The commandei'-in-chief of a presidency in India, 

A warrant officer, holding an honorary com- Warrant 
mission, is a commissioned officer. Other war- oncers, 
rant officers cannot be punished by their com-^'p'^''^^* 
manding officer, nor tried by regimental court 
martial, nor sentenced to corporal punishment, 
nor to any punishment not mentioned in section 

c 
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174, except when tried by a general or field 
general court martial. 

A district or superior court martial can sen- 
tence him to — 

Dismissal. 

Suspension from rank, pay, and allowances 
for a stated period. 

Reduction in present grade of warrant oflBlcer 
to a lower place. 

Reduction to any place ordered in a lower 
grade. 

If originally enlisted as a soldier — 

Remanded to a corps in the same branch of 
the service as that to which he formerly be- 
longed, there to occupy the position he held 
before becoming a warrant officer. 

Remanded to a corps as above, there to serve 
as a private soldier. 

A. D. A. The governor of an Indian presidency may 

172 (5)- reduce a warrant officer who does not hold an 
honorary commission, and who is serving in or 
belonging to his presidency, to a lower grade, or 
may remand him to regimental duty in the rank 
held by him immediately before becoming a 
warrant officer. 

Hospital rpiie provisions of the Act, which relate to 
XT?'"' ^ai^^t officers not holding honorary commis- 
172(6)'. sions, apply also to hospital apprentices in India, 
although not appointed by warrant. 

Note. — A wmrant officer reduced to the ranks cannot he com* 
petted to serve in the ranks as a soldier, 

PorsoM not A person not in the service, but subject to 

in the ser- military law, may be tried by any court martial, 

ADA 176 ^^^^P* ^ regimental court martial, convened by 

'an officer who has power to convene such a 

court, and under whose command the offender 

may be. 
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PIBLD GENERAL COURTS MARTIAL. 

These courts can be held in any place beyond pieid 
seas^ where it is impracticable to assemble a general 
general court martial. ^^^M 

They are convened, without warrant, by the ^ p ^ .^ 
officer commanding the detachment, under the 
authority of the Army Discipline Act, no matter 
what his rank. 

They consist of any three or more commis- 
sioned officers, and the officer convening it may 
sit as president himself. This is the only case 
in which the convening officer can so sit. If 
practicable, however, he must appoint another 
officer as president, who should, when possible, 
be not below the rank of captain. 

They can award any sentence which a general 
court martial could give for the oflFence they are 
trying. 

They cannot try any offences^ except those 
against the person or the property of an inha- 
bitant of the comitry. 

Such court can only try any person under the 
command of the assembling officer. 

The sentence cannot be carried out until A. D. A. 54. 
it shall have been confirmed by an officer au- 
thorized to confirm general courts martial in the 
force of which the detachment forms a part, and 
to which the person so tried, convicted, and ad- 
judged belongs. (Indian detachment general 
courts martial differ in this point.) 

This court is specially designed for the in- 
vestigation of an alleged offence on the spot, in 
such cases as the march of detachments to and 
from dep&ts, hospitals, &c., on the line of com- 
munications of an army, and when soldiers might 
commit an outrage on an inhabitant, and it 
would be inconvenient to convey the witnesses to 
head-quarters. 

o2 
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FIELD GENERAL COURT MARTIAL ON APPLICATION 

OF PROVOST MARSHAL. 

A.D.A. 72. On active service a provost marshal, or one 
of his assistants, may make a complaint against 
any person subject to military law, and this 
court can be convened by any officer in imme- 
diate command of a detachment ; the composi- 
tion of the court is as before in courts under 
section 49, but there are the following diflfer- 
ences : — 

Any offence may be tried by it — ^not only of- 
fences against person or property of inhabitants. 

The court is not to be convened unless the 
officer considers it not practicable to try the 
offence by ordinary court martial. 

The sentence may be confirmed by the general 
or field officer commanding the force, and, if not 
capital, by any general or field officer in the force. 

Bnles. If the court pass sentence of death, the whole 

Procediu*e court must concur. 
I (6) and 17. 

The proceedings are recorded on a short form 
given in the procedure rules. If the circum- 
stances are such as to prevent this being done, 
there need be no writing except a note by the 
provost marshal, stating, at least, the name of 
the offender, the offence, the sentence, and the 
name of the confirming officer. This does not 
apply to courts under section 49. 

DISTRICT OR GARRISON COURTS MARTIAL. 

A.D.A. 48. A district or garrison court martial must 
consist of seven officers, at least, in the United 
Kingdom, India, Malta, and Gibraltar; else- 
where, if the convening officer consider that 
number not available, of five officers, and, if five 
be not available, then of three officers. 
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If the smaller number be ordered, it must be 
stated in the order convening the court that 
more were not available. 

President, a field officer, unless one be not 
available, when a captain may be president ; and 
if a captain be not available, then a subaltern 
may be president. 

The court must be convened by an officer A.D. A. 120. 
holding a warrant empowering him to do so, and 
must be confirmed, similarly, subject to any re- 
strictions which his warrant, or the instructions 
given regarding the use of it, may impose. 

The president of a district court martial on a 
warrant officer can in no case be under the rank 
of captain. 

The regulationei regarding warrant officers not A. D. A. 172. 
holding honorary commissions apply also to 
hospital apprentices in India. 

POWERS OF SENTENCE OP DISTRICT OR GARRISON 

COURT MARTIAL. 

A district or garrison court martial can give A. D. A. 48. 
any person subject to military law and triable by 
court martial {except officers whom it cannot try) 
all the punishments which a general court mar- 
tial can give, except death and penal ser\itude. 

A warrant officer can be given only the punish- 
ments mentioned in section 174, and enumerated 
before under " powers of sentence, general court 
martial." 

REGIMENTAL COURTS MARTIAL. 

These courts are for trying smaller offences, 
which do not need such severe punishments as 
a district or garrison court martial has power to 
give. 

They can be convened by any* officer holding a. D. A. 47. 

* As a nde, he should direct the Commanding Officer to convene Horse Gds. 
the Begimentdl Court, not convene it himsdf, unless the Commanding G. 0. 41. 
Oficer cannot convene an adeqtmte Court for want of Officers, i April 1 880. 
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a court martial warrant, or by any commanding 
officer not under rank of captain, or, on board 
a ship not in commission, by a commanding 
officer of any rank. 

They must consist of five officers, unless that 
number be not available, when they may consist 
of three officers. 

The president must be not under the rank of 
captain, except — 

(a). On the line of march. 
(b). On board a ship not in commission. 
(c). When a captain is not available. 
They can try any person subject to military 
• law and triable by court martial, except — 
Officers. 
Ju D, A. z 74« Warrant officers. 
A.]). A. 176. Persons who do not belong to Her Majesty's 

forces. 
A.D.A.46. Soldiers who appeal from commanding offi- 

cer's award, and request a District Court 
Martial. 
They can try any ojffence, including civil of- 
fences, when triable by court martial. 
A.D.A.SO. The officers sitting on the court need not 
A.D.A.47. belong to the same or to any corps, and can try 
persons attached to any corps, provided that the 
person to be tried be under the command of the 
convening officer. 



I 



POWEBS OF SENTENCE. 

A regimental court martial cannot award — 

'a). Death. 

\b). Penal servitude. 

(c). Discharge with ignominy. 

(d). Imprisonment in excess of forty-two 
days. Otherwise its powers are the 
same (with regard to the persons 
triable by it) as those of other courts 
martial. 
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POWEES OIT A COMMANDING OFFICER. 

A commanding officer, should he consider that -^•I^-^-46. 
a case is not sufficiently serious to require trial 
by court martial, can award to a soldier- 
Imprisonment, with or without hard labour, 

not exceeding seven days. 
Fine for drunkenness, to private soldier, not 
exceeding ten shillings, either in addition 
to, or without imprisonment with or with- 
out, hard labour. 

Authorized deductions of pay. See A. D. A. 

For absence without leave only — ^ 

Imprisonment, with or Without hard labour, ^ 

not exceeding twenty-one days; but such im- 
prisonment, if exceeding seven days, must not 
exceed the number of days of absence. 

Imprisonment up to seven days is awarded in Horse Gds. 
hours; if exceeding seven days it is to be ex- ^-O- 25. 
pressed in the award in days. 

If the absence was over seven days, the ac- 
cused may demand that the evidence be taken 
on oath. 

A soldier can appeal from the decision of his Power of 
commanding officer only in the case of any award *PP®*1« 
which touches his pay^ imprisonment L, so 
touch it. Such an appeal would necessitate the 
ofience being tried by district court martial only, 
if the soldier demand to appeal to that court. 
If pay be deducted for absence under five days, 
the soldier has a right to appeal ; for absence 
over five days, the pay for period of absence must 
be deducted, and therefore the soldier cannot 
appeal. 

A commanding officer can also award such Minor 
minor punishments as are authorized by theP^"^^- 
Queen's Regulations, but cannot give a minor "^®^*^- ^ 
punishment for an offence for which imprison-* 
ment eKceeding seven days is awarded. 
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These minor punishments are as follows : — 

Q.B.yiMi2' In the royal engineers, forfeiture or reduc- 
tion of the rates of working pay. 

Confinement to barracks for any period not 
exceeding twenty-eight days, which carries with 
it punislunent dnll lor fourteen days. 

Or the same, without drill, for concealing 
disease, with or without an entry in the defaulter 
book, at the commanding officer's discretion. 

Extra guards or picquets, only for irregularities 
on these duties. 

Q.B.yi.,13. If imprisonment and confinement to barracks « 
be both awarded, the two together must not ex* 
ceed twenty-eight days. 

If a man, whilst confined to barracks, commit 
a second ofience, he may be awarded a second 
punishment of twenty-eight days' confinement to 
barracks, to commence at the expiration of the 
first ; but he cannot get more than fifty-six days' 
continuous confinement to barracks, nor can he 
have more than seven days' continuous imprison- 
ment by order of the commanding officer except 
as above. 

A scale, according to which fines for drunk- 
enness are to be awarded, will be found in 
Queen's Kegulations VI., 15, but the law only 
limits it as not to exceed ten shillings. 

The case of a soldier drunk — not on duty — 
must be dealt with summarily by the command- 
ing officer, and not sent for trial by court mar- 
tial, unless the soldier was guilty of drunken- 
ness after being warned for duty, or had been 
guilty of drunkenness on not less than four 
occasions during the preceding twelve months. 
A.D.A.I7S9 This does not apply to a non-commissioned 
officer. 



J 
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Punishment drill must not exceed one hour Q.R.VL, 14. 
at a time, or four hours a day, under any cir- 
cumstances. 

A commanding officer cannot punish a non-Q.B.VI.,s. 
commissioned officer. Should he wish him pun- 
ished, he must send him for trial to a court mar- 
tial. Stopping leave and not recommending for 
promotion are not punishments. Leave is a 
privilege, not a right. Promotion is a reward. 
These remarks apply equally to officers, who may 
be sent to extra parades, &c., to learn their 
work, although a commanding officer cannot 
award them punishments. 

The commanding officer may, if he think fit, ^^*^*'^^^* 
delegate to officers commanding troops or com- 
panies the power of awarding confinement to 
barracks not exceeding seven days. Such punish- 
ments are to be always brought to his notice, and 
approved by him. 

Such officers have no power of punishment, 
unless the commanding officer choose so to de- 
legate his power. 

An acting non-commissioned officer cannot be 
reduced by his commanding officer, but must 
be tried by court martial. 

Note. — Where the expression *^ beyond seas" has been tM6(f m A.D. A. i8i, 
this chapter it means out of the United Kingdom, the Channel IslandSf 
and the Isle of Man. 

A commanding officer may, without reference to Horse Gds. 
superior authority, dispose summarily of, or try by Cr. 0. 41. 
regimental court martial oflFences under sections ^-^P^i^S^o. 
11,15 (except absence without leave over twenty- 
one days), 19, 24, and 40. Charges for other 
offences must be referred to a superior officer, 
except delay be considered inexpedient, when he 
may dispose of it himself; but he must at once 
report having done so, and state his reasons. 
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PROCEEDINGS BEFORE TRIAL, 

A.D.A. 45. A PERSON subject to military law charged 
with an offence may be taken into military cus- 
tody, and the charge must be investigated with- 
out unnecessary delay by the proper military 
authority, and the prisoner either released, pun- 
ished by his commanding officer, or sent for 
trial. 

In the case of officers or soldiers not on active 
service, if a delay of more than eight days 
occurs before a court martial for the trial being 
ordered to assemble, a special report has to be 
made explaining the delay, and a similar report 
must be made every eight days till either a court 
martial be assembled or the prisoner released. 

Note. — M^iUay cuttody meam either tm^es^ or confinenient, - 

Q.E.VI.,27. The Queen's Regulations direct that a soldier 
is not to be kept a prisoner more than forty- 
eight hours, exclusive of Sundays, without 
having his case enquired into, and either dis- 
posed of by commanding officer, or reported to 
superior authority. 

For minor offences a soldier is not to be made 
a prisoner, but ordered to attend at the next 
orderly room. 

O.E.VI., 5. Non-commissioned officers are to be placed 
under arrest, not to be sent as prisoners to the 
guard room, except in extreme cases where such 
a step is necessary for their safe custody, or if 
they are violent. 

Similarly, an officer is simply ordered under 
arrest, unless there be a probability of his ab- 
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sconding, or some other good reason, in which 
case a guard may be placed over him. 

As a rule, no one but the officer responsible Arrest of 
for discipline should place another officer under ^^S^^f' 
arrest — i. ^., the commanding officer, or an officer TV ^^' 
conveying an order of arrest from him ; except 
in cases of frays and disorders, when any officer 
can place another, even his senior officer, under 
arrest ; and if, under these circumstances, such 
officer refuse to go under arrest, or strike or 
offer violence to such officer, he is liable to be 
cashiered. 

This is the only case in which, by the Army 
Discipline Act, a junior officer is authorized to 
place his senior under arrest. 

In such glaring cases as a senior officer 
coming upon parade drunk, the next senior 
has been held to be justified in putting him 
under arrest. It must, however, be some very 
extraordinary circumstance which would justify 
a junior in taking so serious a step. In nearly 
all cases, both of seniors and juniors, it would be 
quite sufficient to report the matter to the com- 
manding officer. 

A junior officer cannot refuse to go under -A^*!^-^' 22- 
arrest when put in arrest by a senior. He is 
under arrest, whether he acknowledges it or 
not ; and if he do not at once proceed to his 
quarters or tent, he has broken his arrest, and, 
if tried and convicted thereof, he is liable to be 
cashiered. 

No officer can put another or a non-com- 
missioned officer in arrest, nor can he confine a 
soldier, if an officer senior to himself be present, 
except in the case above mentioned. 

The rules for officers in arrest will be found 
in Queen's Begulation'VI., paragraph 53. 
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If a guard be placed over an officer in arrest, 
this does not free the officer from the responsi- 
bility of arrest, nor from the consequences of 
breaking his arrest; nor would an officer in 
charge of such a guard be allowed to permit his 
prisoner to go out on parole. 

A.D.A. 45. An officer commanding a guard, or provost 
marshal, must receive a prisoner committed to 
his charge by any officer or non-commissioned 
officer ; but the officer or non-commissioned officer 
must, either at once or within forty-eight hours, 
deliver an account in writing, signed by him- 
self, of the ofience with which the prisoner is 
charged. 

Q.R.VI.,S3. The Queen's Eegulations direct that when 

^ an officer is placed in arrest by his commanding 

officer, the circumstances of the case should 

immediately be brought to the notice of the 

general officer commanding. 

An officer can only be released from arrest 
by the authority which imposed it, or by the 
superior to whom it was reported. An officer 
cannot demand a court martial, neither can he 
refuse to be released and to return to duty. If 
aggrieved, he may forward his complaint in a 
proper manner to supei'ior authority. 

A soldier once confined can only be released 
by the authority of the actual commanding 
officer ; e. g., if confined regimentally, by the 
officer commanding the regiment or by his 
authority; if confined in a garrison guard by 
some officer not belonging to the regiment, by 
the officer commanding the garrison, or under 
his authority. 

Q.R. 31,32. Putting arms in a prisoner's hands, or de- 
tailing him for a duty, does not condone the 
offence, if done by error ; but if done purposely. 
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it would condone it. This does not, however, 
apply to a prisoner having to carry his arms and 
accoutrements whilst marching. 

INVESTIGATION. 

As soon as possible after the commission of 
an offence the commanding officer investigates 
it. If a minor offence, he disposes of it himself, 
awarding punishment as authorized by the 
Queen's Regulations and Army Discipline Act. 

If the sentence affect the soldier's pay, and he 
appeal from it to a court martial, his doing so is 
no aggravation of the offence. 

It has been ruled that if the commanding 
officer award punishment to a man and then 
cancel it, and send the case for trial before a 
court martial, it is illegal. The case must, 
however, have been j/?7i(z% disposed of by him — 
^. ^., the man marched out and released, or his 
punishment commenced. 

If the commanding officer think a court mar- 
tial necessary, he orders a charge to be pre- 
pared (if the one on which the man was brought 
before him be not correct) ; and if he intend to 
try him by a regimental court martial, he simply 
orders the court. If he considers the case one 
for a higher court, he makes application to 
superior authority in the proper form (W. O., 
733) for such court martial; and he forwards a 
precis of the evidence, and states the man s cha- 
racter, service, &c., to enable the general or 
other officer to judge whether the case be a 
proper one for trial by court martial. 

Care should be taken not to prefer vague 
charges, so as to bring grave offences, appa- 
rently, under a section of the Act which awards 
a smaller punishment than that which is properly 
awardable for the offence. 
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Charges, also for minor offences, which the 
commanding officer might well have dealt with 
on his own authority, should not be added to 
grave charges — i. ^., a slight charge is not to be 
tacked on to an important one. It would be, for 
example, improper to charge a soldier as fol- 
lows : — 

1st charge. — Having been drunk on guard 
mounting parade. 

2nd charge. — For his rifle having been dirty 
on that parade ; or 

ist charge. — Desertion. 

2nd charge. — Being improperly dressed, 
being in plain clothes. 

The soldier should be tried for drunkenness 
on duty, in the first case ; for desertion in the 
second case ; otherwise, if found not guilty of the 
important crime, a conviction of guilty might 
still pass on the trifling fault, which, but for the 
fact of his having been accused of the other 
crime, would never have been sent for trial before 
a court martial. 

The application for a court martial is addressed 
to the staff officer of the convening officer — ^. ^., 
brigade-major, or assistant adjutant-general, as 
the case may be. 

In India the charge, pricis of evidence, &c., is, 
where practicable, sent to the divisional deputy 
judge-advocate, who submits it to the convening 
officer with a report thereon, and sends a form 
of charge or charges, if that sent with the appli- 
cation be not correct. 

Where no deputy judge-advocate is available, 
this is done by the assistant adjutant-general or 
brigade-major. 
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The same form of application is used for a 
general court martial as for a district court 
martial. 

The officer who has the power of convening 
the court, can either do so or decline to do so, or 
order the man to be tried by a lower court than 
that applied for, or direct the case to be disposed 
of by the commanding officer. 

If the general or other officer determine to 
try the man, he convenes the court in orders and 
appoints the president, prosecutor, and, where 
required, the judge-advocate. 

The members are not usually named, nor 
can the prisoner demand to know their names 
beforehand. 

The prisoner ^is to be given, by a commis- Q.R.VI.;s8. 
sioned officer, a copy of the charge or charges, if 
possible, at least twenty-four hours before the 
court assembles. If he cannot read, they are to 
be read over and explained to him by the person 
who warns him for trial ; and the Queen's Regu- 
lations direct that he is to be given a list of all 
witnesses for the prosecution. 

His not having been warned, however, would 
not necessarily invalidate the trial. 

SUMMONING WITNESSES. 

It is the duty of the deputy judge-advocate, ^^d.a. 122 
or president when there is no deputy judge-ad- 123. 
vocate, to summon witnesses required by either 
the prosecution or the defence. 

The form for summoning civilian witnesses 
will be found in Queen's Eegulations, Appendix 
B. 

For military witnesses, a summons is not gene- 
rally issued ; they are ordered to attend. 
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Q.R.VI., 6o. When military witnesses are required, who are 
not serving in the district or division in which 
the court martial is held, application is to be 
made to the adjutant-general, head-quarters. 

No one can claim exemption from a summons 
except the Queen. 

Summonses are, however, to be issued ^vith 
discretion. 

If the prisoner should call for an unreasonable 
number, or for people at great distances, the 
officer, whose duty it is to issue the summons, 
may refuse to do so, and leave it to the court to 
decide. 

A summons must always be served personally, 
either by a non-commissioned officer or a police- 
man. If at a distance, it would be sent to the 
nearest military station, or to the civil autho- 
rities. 

Summonses are always prepared in duplicate ; 
one given and one retained by the server, with a 
note on it of the place and date of serving made 
at the time. 

A civilian witness who does not attend when 
summoned, or refuses to answer, or to produce 
a document legally required, may be punished 
by any civil court, as if such offence had been 
committed in that court. The president of the 
court martial has to send to the civil court a cer- 
tificate signed by himself of the offence. 

If such witness swear falsely, he may be in- 
dicted for perjury (or in India for " giving false 
evidence ") before a civil court. 

A. D. A. 122. A witness going to, and returning from, a 
court martial is privileged from civil arrest for 
debt, &c. 
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The president is necessarily the senior President 
officer. He is responsible for decorum being 
maintained, and every one being treated with 
proper respect. His powers extend not only 
over members, but over every body present in 
court, whether senior to him or not. 

If a contempt of court be committed by a Gmtempt of 
person not subject to military law, the president ^^\ 
may certify the offence of such person to a civil ' ' *^*^' 
court, which may punish the offender. 

If committed by a person subject to military A. D. A. 28. 
law, the offence can be punished by another 
court martial ; or if the court think proper, the 
offender {unless he he the prisoner then on trial) 
niay be committed (under an order signed by 
the president) to prison, with or without hard 
labour, for a period not exceeding twenty-one 
days. 

The president acts in the name of the court Correspond- 
in correspondence, which is signed by him only. cace. 
In all courts except general courts martial, he 
usually has to perform the duties of deputy 
judge-advocate, viz. : — 

1. Administering oaths. 

2. Summoning witnesses. 

3. Advising the courts on points of law. 

4. Writing the proceedings. 

If another officer administer the oaths, or 
write the proceedings, he does so under the pre- 
sident's authority, and by his order. 

The president takes the votes of the court, 
commencing with that of the junior member. 

D 
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If collected by the deputy judge-advocate, as is 
generally the case where there is one, the deputy 
judge-advocate is merely assisting the presi- 
dent in his duties, and so collecting them by his 
order. 

CastingYote. On all matters, except the finding, the presi- 
A.D.A. S3, dent has a second or casting vote, in case the 

votes should be equally divided. 

Finding. If an even number of afficers are on the 

court, and the votes are equally divided, the 
prisoner gets the benefit of the doubt ; e. g.^ if 
half vote for " guilty," and half for " not guilty," 
a finding of " not guilty " is to be recorded. 

Sentence. If divided equally on the sentence, the pre^ 

sident has a casting vote. 

The practice of adding up the number of 
days each member votes for, and then striking 
an average and recording this, is, in my opi- 
aiion^ illegal. 

The result is to record a sentence which has, 
probably, not been voted for by any one mem- 
ber of the court ; and it renders it possible fol: 
a senior member, by voting for more than he 
would have done, did he not know that an aver- 
age would be struck, to bring the average up to 
wnat he wishes. 

Should more than one kind of punishment 
be voted for, the majority would decide the na» 
ture of the punishment, and then the votes 
would be taken again as to the amount ; e. g.^ 
if, on a general court martial of nine members, 
four vote for penal servitude and five for im- 
prisonment, the imprisonment is carried, and 
Jthe votes must be taken again to decide the 
amount of imprisonment. Again, if now, three 
vote for two years, four for one year, and two for 
't68 daysi there is a majority of six to three, 
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that it shall not be more than one year, and of 
seven to two, that it shall not be less than 
one year. The question should then be put — 
'' Shall it be 365 days 1 " 

Every sentence must thus be carried by an 
absolute majority. 

Should the president be taken away byA.D. A. 53. 
death, sickness, &c., the court must adjourn for I)eatli, Ac, 
the orders of the convening officer. Should ^J^^^^ ' 
there have been more than the minimum neces- 
sary number on the court, so that the number 
Temaining be sufficient, the next senior member 
may (if qualified) be appointed president, and the 
proceedings go on ; otherwise the court must be 
dissolved. The next senior member cannot 
take the place of president without being so 
appointed. 

Should a member become unavoidably ab- Absence of 
sent the court may go on without him if the niember. 
minimum number remain, a certificate of the 
cause of his absence being attached to the pro- 
ceedings. To meet this possibility, one or two 
extra members are usually put on the court. It 
must be noted that no member, who has been 
absent during any part of the proceedings, can 
again take his seat. 

If the number of members fall below the 
legal minimum the court must be dissolved. If 
the prisoner be so ill, before the finding, that it 
is impossible to proceed, the court must be 
dissolved. 

No proceedings can go on in the absence of 
the prisoner. 

When a court has been dissolved, the pri- 
soner may be tried again* 

d2 
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If the prisoner be recommended to mercy, 
such recommendation must be attached to, and 
form part of the proceedings, and is to be pro- 
mulgated and communicated to the prisoner at 
the same time as the finding and sentence. 

Members have merely to give their voteSj 
and award the amount .of punishment 

Any member may suggest a question to be 
put by the court — t e.^ by the president, in the 
name of the court ; but a member cannot put a 
question direct. 

The Bengal Regulations recognize a ques- 
tioning by deputy judge-advocate after cross 
and re-examination, and before the examination 
by the court ; but the Queen's Regulations give 
no authority for his putting any question except 
through the court, or with the permission of the 
court. — See Queen's Regulations, Appendix B, 
where provision is only made for a witness 
being — 

examined by the party calling him ; 
cross-examined by the opposite party ; 
re-examined by the party calling him ; 
examined by the court. 

Nor is there any mention of such power or 
duty in the list of his powers and duties in the 
Queen's Regulations. 



Deputy 
judge-advo- 
cate. 
A. D. A 50 . 



DEPUTY JUDGE-ADVOCATE. 

For his powers and duties, see Queen's Re- 
gulations, Appendix A, 10. 

He cannot be — 

(a). The prosecutor. 

(b). A witness for the prosecution. 

(c). The prisoner's commanding officer. 

{d). The officer who investigate the case. 
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He may be called as a witness for the defence. 

If called as a witness for the defence, the 
minute of his examination would be written by 
the president who would also swear him. 

He summons witnesses, writes the proceed- 
ings, administers the oaths, and advises the 
court on points of law. 

If he give his advice and the court decline to 
take it, he has no right to enter the fact in the 
proceedings, unless directed to do so by the pre- 
sident ; but he should state the fact and the cir- 
cumstances in a covering letter, when forwarding 
the proceedings to the judge advocate-general. 

In a closed court his advice is confidential. 
When the trial is completed, he forwards the 
proceedings to the judge advocate-general. 

He is sworn, but only not improperly to di- 
vulge the sentence of the court, or the individual 
opinion of any member. 

He always remains in court at deliberation, 
&c., and sums up at the end ; but, of course, has 
no vote. 

The warrant of the deputy judge-advocate 
may, at any time, be revoked by the authority 
which issued it, and he may be relieved during 
the trial by a substitute duly appointed ; but the 
new deputy judge-advocate must be at once 
sworn. 

The judge advocate-general and deputy 
judge advocate-general in England are civilian 
lawyers, but deputy judge-advocates are always 
military men. The judge advocate-general 
and his deputy form a sort of final court, which 
has the power of upsetting, or " quashing " as it 
is called, all court martial proceedings. 
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pendix B. 



PBOBECUTOB. 

FroBecntor. The prosecutor must be a person who is him- 
self subject to military law, and is usually a com- 
missioned officer. 

Ihe duties of prosecutor used to devolve on 
the person who originated the charge. It is not 
necessarily so now ; any person himself subject 
to military law may be detailed for the duty. 

A. D. A. 50. The prosecutor cannot be a member of the 
court, nor can he be the deputy judge-advocate 
or the interpreter. 

The prosecutor cannot be changed without 
the authority of the officer who appointed him. 

The Queen's Regulations direct that, "if 
possible, no officer who is to be called as a wit- 
ness is to be appointed to act as prosecutor." 

If he be a witness he would be sworn first, and 
would state his evidence, being the only excep- 
tion to the rule that the evidence must be given 
by question and answer. 

A person not subject to military law may 
sometimes appear as " informant " or " complain- 
ant," but a military prosecutor would be detail- 
ed. The " complainant '* would give his evi- 
dence first, and then remain in court to assist the 
prosecutor, but he must not make remarks. 

The prosecutor is not sworn as sttch^ and he 
leaves the court whenever it is cleared. His 
duties are — 

1 . To prepare and conduct the prosecution. 

2. To furnish the list of witnesses to be sum- 
moned. 

3. To address the court, when necessary, at 
the opening of the prosecution, and 
examine the witnesses for the prosecu- 
tion. 
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4^ To cross^xamine the witnesses for the 
defence. 

5. Should the prisoner not adduce any evi-» 
dence for the defence, the prosecutor 
will sum up the evidence for the prose- 
cution, as soon as the last witness has . 
withdrawn. 

* 6. Should the prisoner have such evidence to 
adduce, the prosecutor will defer this 
summingup till the prisoner has entirely * 
completed his defence and addresses, 
when he, the prosecutor, will reply. 

There is no objection to his being a witness 
ks to previous convictions. He generally ia. 
The absence of the prosecutor at any stage of 
the proceedings would not affect their legality. 

PRISONER. 

No proceedings in open court can, as a rule, Prisoner, 
take place in the absence of the prisoner. If he 
were ill, the court would have to adjourn. 

If the prisoner persist in outrageous conduct, 
disturbing the proceedings of the court, he may 
be warned that unless he desist, he will be re- 
moved, and the proceedings go on without him. 

It is the custom that the prisoner should not 
be handcuffed, or confined in any way ; but if he 
be violent, there is no law against such restraint. 

Legal advisers are not recognized; but the Legal 
prisoner is allowed a " friend,*' who may be a advisers, 
barrister, to assist him. This friend, however, 
may not address the court, nor may he take any 
part in the proceedings. 

When the prisoner is so assisted, the prosecu- 
tor is generally allowed the aid of a lawyer also, 
but application has to be made for permission 
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to incur the expense. This is not usually grants 
ed in India, where there are so many deputy 
judge-adyocates. 

INTEBPBETEBS. 

Interpreter. In India there are officers regularly appointed. 

If an interpreter be required, he must be sworn, 
when called into court, to interpret. 

Oafh The oath to be administered to an interpreter 

interpreter, ^u be found in the rules for procedure, No. 1 8. 

A member of the court may act as interpreter, 
being separately sworn as such. The interpreter 
should not be the deputy judge-advocate, the 
prosecutor, a witness in the case, or any interested 
person. 



CHAPTER VI 



PKOCBEDINGS ON TKIAL. 

For form, see Rules of Procedure, page 14. 
The form of procedure in all courts martial is 
essentially the same. ^ 

The following remarks refer to general courts 
martial, but apply also, with obvious modifica- 
tions, to lower courts. 

The officers detailed for the court assemble 
pursuant to 'order, and should see that all the 
necessary books, papers, &c., have been pro- 
vided. 

All official books and orders having reference Q.E. 71,57. 
to courts martial are to be laid before every 
court when sitting. 

The president takes his seat at the head of 
the table, and the senior member on his right, 
the next senior on his left, and so on. 

If an officer be promoted during trial, he 
would take his seat next day according to his 
new rank ; except in case of his becoming senior 
to the president, who cannot be displaced, but 
would remain president till the trial was over. 

The court should read over the charge, and, 
if there be any doubt, decide whether they are 
competent to deal with the case. If they consi- 
der that they are not so, they should adjourn, 
and report to the convening officer. 

I3" Note. — The charge can he amended any time previous to 
arraignment. The court cannot aftei^wards alter the charge^ but can 
make a '^ apecialjinding,'^ omitting any pari of the charge not material 
to the merits of the case, — See " Special Finding*^ 
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The court is then opened, and the prisoner 
brought in under escort; the prosecutor and 
witnesses also appear in court. 

The court is an open court — i,e.^ when not 
closed for deliberation, any one may be present ; 
e. g.y it would be illegal to exclude any one, 
such as a newspaper correspondent. The court 
may, however, forbid the publication of the pro- 
ceedings during the course of the trial. 

Bnlfis. The hours of sitting are from 6 a.m. till 4 p.m. 

Procedure 8. jhey may, however, sit after 4 p.m. if there be a 
reason, which reason must be recorded. For 
an immediate example, where the convening 
officer certifies to the necessity, it may sit at 
any time. 

The order for assembly of the court, and the 
warrants or order appointing the president and 
judge-advocate, are produced and read. 

Challenge. The names of the president and members are 
A. D. A. 51. read over, each officer answering " here, Sir," and 

the prisoner is asked if he objects to any of them. 

This is called " challenging them." 

The prisoner cannot challenge the court 
generally ; he must make his objection to each 
individual separately, commencing with the pre- 
sident or senior. 

Should he object to the president, the objec- 
tion is recorded on the proceedings, as also any 
evidence in support of the objection. The pre- 
sident would not vote on the question; the 
other members vote, and to retain him, two-thirds 
must disallow the objection ; otherwise it must 
be referred to the authority who appointed him, 
the court adjourning meanwhile. 

After this has been disposed of, the court 
would enquire into any objection he may make 
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to a member. In this case the member with- 
draws, and a majority of votes decides it. 

If allowed, the president may take in in his 
place any officer who was " attending " to meet 
such an occurrence, or adjourn till new mem- 
bers be appointed to make up the required num- 
ber. 

The prisoner must be given an opportunity 
of challenging such new members, and it must 
be recorded that this was done. 

In eiiquiring into any objection no oaths can 
be administered ; for, till the court is itself sworn, 
it cannot administer an oath. 

OEDINAEY GROUNDS FOR CHALLENGE. 

That the member objected to — 

1 . Had been a member of a court of enquiry 

on the subject. 

2. Had been concerned in investigating the 

case, or preparing it for trial. 

3. Has a personal interest in the case, such 

as being the owner of property which 
the prisoner is charged with having 
stolen. 

4. Has previously expressed himself as pre- 

judiced or biassed. 

5. Is a material witness. 

6. Has not the necessary qualification by 

service or rank. 

In civil law jurors must be omni exceptione 
majores^ that is to say, above all suspicion ; 
and so must be the members of a court martial. 
At the Cape of Good Hope, a soldier was tried 
for stealing from a mess. Officers of the regi- 
ment to which the mess belonged were on the 
court, and it was considered that there was 
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ground for challenging them. It hae been decid- 
ed to be undesirable, but not necessarily illegal, 
to put them on the court in such a case. 

Observe the difference between things which 
vitiate trial and things for which a member may 
be challenged ; e.g.^ an officer of less than three 
years' service sitting on a general court martial 
would vitiate the trial. 

It is no ground for challenge that the court 
has already tried another prisoner for an offence 
arising out of the same circumstances. ' ^ 

A. D. A. 50. The prisoner's commanding officer, the officer 
who investigated the case, and the convening 
officer (except on a field general court martial), 
the prosecutor, and a witness for the prosecution 
cannot sit on the court. 

When challenges have been disposed of, the 
court is formed by beings sworn in. The oath 
is administered to the president first, and after- 
wards to all the members collectively. The oath 
will he found in Army Discipline Act, section 52. 
The president then administers the oath to the 
judge-advocate (see same section). 

The charge is then read, after which the 
witnesses are ordered to withdraw, and the 
prisoner called upon to plead. He may plead — 

(i). Not Guilty. 

(2). Guilty. 

(3). Refuse to plead. 

(4). Plead in bar of trial. 

1. If he plead "not guilty," the trial pro- 
ceeds. 

2. If he plead "guilty," the court are 
still to take a sufficient amount of evidence to 
give a full knowledge of the circumstances, 
in order to award punishment. His pleading 
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** guilty " suffices to cover all flaws in evidence, 
but does not cover any illegality, and he may still 
make a defence, and bring evidence in extenua- 
tion, and may cross^xamine witnesses. 

3 . If he refuse to plead, a plea of " not Q. E., Ap- 
guilty " should be recorded. pendix A. 5. 

4. Pleas in bar of trial. 

The commonest are — 

(a). That the court has no jurisdiction over Pleas in bar 
the prisoner. ®' ^'^^ 

(b). That the prisoner is not amenable to 
military law. 

(c). That the court is not legally consti- 
tuted. 

(d). That the prisoner is only triable by a 
higher court. 

(e): Lapse of time of limitation. 

(/*). That the prisoner has already been tried -^^ ^' ^' 4^, 
for the offence, or punished by his '^^' 
commanding officer. 

(g). Condonation. 

Any such plea must be fully heard and in- 
vestigated, evidence being taken on oat\ on both 
sides, if necessary, before deciding it. 

If several prisoners are tried together, they 
must be arraigned and called on to plead sepa- 
rately, must be each asked if they object to the 
president or members, must each have the op- 
portunity of cross-examining, and the defence, 
finding, and sentence must be recorded separately. 

The prisoner may, if he think proper, reserve Q. E., Ap- 
his objection to any illegality in the proceedings P®^^ -^* i* 
till he makes his defence, and it is then admissi- 
ble ; or, if the illegality were discovered after the 
trial was over, it would suffice to invalidate his 
conviction ; e.g.^ if an officer Under three years' 
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service had been permitted to sit on a general 
court martial, if this were discovered subse- 
quently the conviction would not be valid. 

A. D. A. 46, (y). "Punishment already awarded." An 
S°- oflScer officially reprimanded. A soldier whose 

case has been disposed of in the orderly room. 

(g). " Condonation " means pardon, and 
must be intentional ; e. ^., putting arms in a 
prisoner's hands for duty would condone the 
offence if done intentionally, not if unintention- 
ally done. If a soldier were confined and sub- 
sequently released, he can still be tried, provid- 
ed it were not done with a full knowledge of the 
circumstances, and the releasing him must have 
been done by competent authority, or it would 
not be condonation. 

Insanity of If the prisoner shows signs of insanity, the 
dSine court should take medical evidence on oath ; and 
trial if ^^^ insanity be proved, find to that effect, and 

adjourn. A mere medical certificate is not suffi- 
cient. 

Utter want of specification in the charge as 
to the matter, or time where time is essential, 
tnay be brought as a bar to trial on those 
grounds. 

When these pleas have been disposed of, the 
trial proceeds. 

It is a general rule to preclude witnesses on 
both sides from being present at the examination 
of other witnesses ; and it is on this account that 
the prosecutor, if a witness, must give his evi- 
dence first ; and, similarly, if the prosecutor de- 
sire the presence of the complainant to assist 
him in the examination of other witnesses, such 
complainant has to give his own evidence first. 

Rules : Pro- The prosecutor may, if he wish it, make an 
cedure46. opening address, after which he calls his wit- 
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nesses. He must not introduce into his address 
any matter foreign to the charges ; nor may he 
insinuate imputations not implied by them. 
" No reproachful words are to be used to the 
prisoner." This address must be written at 
length, and either recorded in full in the pro- 
ceedings, or signed by the president and deputy 
judge-advocate, and attached to the proceedings. 

A witness is called into court and sworn ; Ezamina- 
whilst being sworn he removes his cap and tionofa 
glove, and when sworn, he, if a military man, ^*^*^®^' 
puts them on again. (This is, of course, in the 
case of Europeans.) He remains standing, 
unless sick, &c., when he may be given a seat. 

Every member of the court must be pre- A. D. A. 25, 
isent during the examination of witnesses; for, ^^3^ ^33 
as it has been said, " even the countenance, g^ ' ' ' 
looks, and gestures of a witness add to or take 
away from the weight of his testimony." The 
examination is to be conducted by question 
and answer. The evidence is to be taken down 
in the first person, and, as nearly as possible, in 
the words of the witness. The witness is sworn 
by the judge-advocate, where there is one. If 
the witness have conscientious objections to an 
oath, he may make a solemn affirmation, which, 
however, renders him equally liable to punish- 
ment for perjury if he swear falsely as an oath 
would have done. 

Natives of India are affirmed, except Sikhs, B. A. E. 
who are sworn. 

An oath is an outward pledge given by the Definitionof 
person who takes it, that his attestation or pro- an oatL 
mise is made under an immediate sense of his 
responsibility to a divine being, who, according 
to his belief, will be displeased at being called 
upon to witness the utterance of a falsehood. 
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Witnesses are sworn according to the form 
they deem the most solemn : Church of England 
witnesses on the Bible ; Romanists on the cru- 
cifix, or on a cross marked on the cover of the 
Bible; Mahomedans are sworn on the Koran, 
either kissing it, or putting it on their heads ; in 
India they are solemnly affirmed ; Jews are sworn 
on the Pentateuch, &c. 

An oath may be administered to the witness 
by a minister of his own religion, if the pre- 
judices of the witness render it desirable. 

A Jew wears his hat in the synagogue, and, 
therefore, keeps it on whilst sworn. Jews regard 
no oath as binding, unless they have at least 
OTie hat on when they take it. When the witness 
has been sworn, his evidence is elicited by ques- 
tions from the party calling him ; e. g.^ if for the 
prosecution, by the prosecutor. If a ^question 
be objected to, and not withdrawn, it is entered 
on the proceedings; and the court, after hear- 
ing the objection, decide whether it shall be put. 
In any case it must be entered on the proceed- 
ings, and not expunged. Great caution should 
be observed as to rejecting questions put by 
the prisoner. The judge advocate-general, Mr. 
Mowbray, has written : *' It is a matter of great 
importance that a prisoner on trial by court 
martial should be restricted as little as possible 
in the examination of his own witnesses, or in the 
cross-examination of those called by the prose- 
cution, as an error in this respect by the court 
may invalidate the whole proceedings." An ex- 
ample of this ocpurred at Bombay in 1 874, at a 
general court martial on Lieutenant E., who 
got oflf in consequence. 

Examina- A witness is always examined first by the party 
tion-in- producing him ; this is called the examination- 
chief, in-chief ; he is then, usually, cross-examined by 
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the opposite party ; he may then be re-examined CrosB-exa- 
to re-establish his credibility, or on any fresh ?"^*^®^ 
matter introduced by the crosUxamination, and SST"" 
finally the court may put any question they 
think proper. It is then usual to read over to 
the witness the record of the evidence he has 
given, to see whether it is correctly recorded. 
No erasure, obliteration or addition is allowed, 
but any correcting statement is to be entered 
separately. 

.When the prisoner declines to cross-examine 
a witness, it is always to be so recorded in the 
proceediiigs. In joint trials record that each 
prisoner so declines, or as the case may be. 

The court may recall a witness, and question 
him, at any time, subject to the rule that, after 
the prosecution is closed, it shall not (except in 
special circumstances), recall a witness for the 
prosecution to prove a fact material to the 
charge. 

When the last witness for the prosecution has 
withdrawn, the prisoner is asked whether he 
intends to call any witnesses for the defence or 
not. (The question is thus worded in the form 
in the rules of procedure, but in paragraph 29 
the expression is adduce evidence^ from which it 
appears that if he adduce any evidence, docu- 
mentary or oral, the prosecutor will wait till after 
the prisoner has completed his defence, and then 
give his second address or reply.) 

This question is to be put by deputy judge- Bales, 
advocate in the name of the court. Procedure 

If the prisoner have no such evidence to ad- 
duce, the prosecutor goes on and makes his final 
address, summing up his evidence. Then the 
prisoner addresses the court in his defence ; and 
then the deputy judge-advocate sums up. 

E 



29. 



( so ) 

If the prisoner have witnesses the prosecutor 
does not make his second address tili after the 
prisoner has finished his defence ; hut the prisoner 
makes his opening address, calls his witnesses, 
and makes his closing address; the prosecutor 
would then reply, after which the deputy judge- 
advocate would sum up. 

In the rare cases in which the prosecutor is 
allowed to call witnesses on making his reply 
(which would be only to re-establish the credibi- 
lity of his witnesses, or to rebut new matter 
which the prisoner might have introduced in his 
defence, or to impeach the credibility of the 
prisoner's witnesses), the prisoner would not make 
his second address till after such witnesses had 
been called and given their evidence. 

Should the prisoner ask for time to prepare his 
defence, reasonable time would usually be granted. 

Should he wish to call witnesses not already 
summoned, it rests with the discretion of the 
court to grant adjournment for that purpose or 
to refuse it. 

Adjonm- Should an adjournment take place it must be 
ment. properly recorded : e. g. — 

"At o'clock the court adjourn until 

o'clock on the of i88... 

" On day, the of. . . . . 1 8 8 . . .at o'clock, 

the court re-assemble pursuant to adjournment : 
present the same members as on " 

The day of sitting must be here recorded in 
the margin ; e. g. " second day," " third day," &c. 

A line must be ruled right across the page 
between the recorded minutes of every two wit- 
nesses, after the words " the witness withdraws." 

Defence. When the prosecutor has called all his wit- 

nesses, the prosecution closes^ and the prisoner 
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is placed on his defence. Whatever he may 
have pleaded, ** guilty" or not guilty," he is 
entitled to make a defence, which may be in ex- 
tenuation of an admitted offence. 

The defence may take various forms, viz. — 

(a). Disproving the facts of the charge. 

(b). Showing the evidence for the prosecu* 
tion to be unworthy of belief. 

(c). Showing absence of criminal intent. 

(d). Proving insanity at the time of com- 
mission of the act, or that it was done 
under compulsion. Pleas in bar of 
trial may be brought up again in the 
defence, or the defence may be only in 
mitigation. 

Misfortune or chance, where there has been 
no culpable negligence, is a defence ; but if the 
act was unlawful, then chance only serves as a 
plea in mitigation. 

Ignorance of the law is no defence. 

Drunkenness is an aggravation of the offence. 

The defence may be written or oral. If a 
written defence be handed in, it should be read, 
marked, and signed by the president and deputy 
judge-advocate, and attached to the proceedings. 

If the prisoner wish his defence read for him, 
it must be done by a person himself subject to 
military law. No civilian may address the court, 
or put questions to witnesses. 

Great latitude must be given to the defence ; 
but the prisoner must not be allowed to make 
statements disrespectful to the court, or to use 
coarse and insulting language, or to animadvert 
at all upon persons who have not been before the 
court. 

b2 
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The witnesses for the defence should be 
called — 

1st. — ^To disprove the charge. 

2nd. — ^With reference to character. 

If the prisoner make a statement, or tender 
a document which, if proved, would apparently, 
benefit his case, he should be advised (by 
deputy judge-advocate or court) to adduce evi- 
dence of it, and the proceedings should show 
that such advice has been given. 

The defence being an unsworn statement, 
unproved documents may be received for what 
they are worth ; but any document tendered to 
disprove part of the prosecution must be duly 
proved before it can be considered as evidence. 

The prisoner may open his defence with an 
address, then call his witnesses, and then make 
his final address. If the prosecutor call wit- 
nesses in reply, the prisoner does not make his 
second address till after they have been called. 
After each witness for the defence has given his 
evidence, the prosecutor may cross-examine, and 
then the prisoner may. re-examine on such points 
as have been touched upon in cross-examination. 
The court may caution the prisoner, that the line 
of defence he is pursuing is not likely to operate 
in his favour, but may not refuse to hear him 
state arguments, which, notwithstanding such 
caution, he may persist in putting forward. 

The defence may rest entirely on pleas in bar 
of trial. 

INSANITY. 

Blackstone. The court must be satisfied of '^ an absolute 
dispossession of the free and natural agency of 
the human mind;" if the accused has lucid 
interval^! pnd reason sufficient to know right 
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from wrong, he is answerable for what he does 
in those intervals. The judges have laid down 
that, "if the accused was conscious that the 
act was one which he ought not to do, and if 
that act was contrary to the law of the land, 
he is punishable." If he has delusions, he must 
be judged as if those delusions were true ; e. g.^ 
if, in delusion, he believed another man to be 
trying to take his life, and, in imaginary self- 
defence, he killed that man, he could not be 
punished ; but if he thought that the other man 
had wrongfully got his estate, and under this im- 
pression killed him, he would be liable to pun- 
ishment. 

MISFORTUNE OR CHANCE. 

If an accidental mischief happen from the per- 
formance of a lawful act, the party stands excused 
from all guilt ; but if the act be unlawful, he is 
then answerable for the consequences : e. g., if a 
soldier, at target practice, miss the target, and 
accidentally kill a bystander, he is not guilty of any 
crime ; but if a man fire out of a window in a 
town at a dog in the street, and accidentally kill 
a person, he would be guilty of manslaughter. 

Compulsion in such cases as a man being CompnLiioxL 
compelled to join mutineers, on pain of imme- 
diate death if he attempted to leave them, would 
be a defence. 

Reply : If there be no evidence for the defence Beplj; 
there is no reply ; the prosecutor's final address 
being given at the end of the prosecution. 

If there he witnesses, the prosecutor replies 
after the defence, and may call witnesses then., 
but only about new matter which may have been 
introduced by the prisoner in his defence, or to ^ 

re-establish the credit of his witnesses. No ad- 
ditional proof of the original matter may be 



( 54 ) 



Beply how 
limited. 



Sninming 
up. 



brought forward. He may impeach the credibi- 
lity of the prisoner's witnesses In this last case 
only can the prisoner call witnesses to contradict 
those called for the reply ; he may re-establish 
the credit of the witnesses so impeached by 
evidence. 

The prosecutor, in his reply, must not state 
any thing in the way of new facts relating to the 
case, or which partake of the nature of giving 
evidence. The finding of a general court mar- 
tial at Rawul Pindi, in 1867, on a paymaster, 
was set aside, because the prosecutor, in his re- 
ply, stated new facts relating to the case, thus 
giving fresh evidence, adduced at the wrong time 
after the prosecution had closed and given by a 
person not on oath and not open to cross-ex- 
amination. 

When the prosecutor has finished his reply, 
the deputy judge-advocate sums up impartially, 
and lays down the law on any legal questions 
which may have arisen. The court generally 
adjourns to give him time to prepare the sum- 
ming up. The summing up is vnritten, but must 
be read in open court, and signed and attached 
to the proceedings like any other document. In 
it the deputy judge-advocate states clearly the 
several issues on which the court have to find, and 
points out the evidence for and against each ; but 
must carefully abstain from giving any opinion as 
to whether such issue be proved or not by such 
evidence. He points out any variances and 
discrepancies in the evidence on either side, but 
draws no conclusions as to the efiect thereof, nor 
as to which party he considers most worthy of 
belief. 

The court is then cleared for the finding. 



CHAPTER VII. 



FINDING. 

When the court is cleared for the finding, 
the deputy judge-advocate remains in court, 
but can take no part in the proceedings unless 
consulted on legal points. 

The court can recall a witness and put any 
question to him ; but the court must be re- 
opened, and the witnesses can be cross-examined 
by either party. 

The votes are taken separately on each charge q. r., Ap- 
by the president, commencing with the vote ofpendixB. 
the junior member. When there is more than 
one prisoner, the votes are taken separately for 
each. The president has no casting vote. A 
majority carries the finding. Should the votes be 
equally divided, a finding of "not guilty" should 
be recorded. If acquitted, the finding is to be 
simply "not guilty," the term "acquitted" is 
not to be used ; and such findings as " not pro- 
ven," or "honorably acquitted," are wrong. 
The court may, if they please, write a separate 
letter saying that, in their opinion, there is not 
the slightest blemish upon the prisoner's cha- 
racter, &c. 

If the finding be " not guilty " with reference a.D. A. 54. 
to any charge, such finding does not require 
confirmation with reference to such charge, nor 
can revision be ordered. 

If the finding be " not guilty " of all the charges, 
it is pronounced at once in open court, and the 
prisoner is discharged. 
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Special If the prisoner was insane when he did the 

findings. ^^^^^ ^j^g finding should be, " the court do find 

that the prisoner No Rank 

Name , Regiment , was of 

unsound mind at the time of committing the 
offence, and do, therefore, find him " not guilty 
of the same." 

This is a special finding, which is a term ap- 
plied to any finding except "guilty," or "not 
guilty. 

The court may find the prisoner guilty of the 
whole or of a part of the charge. In the latter 
case they should find " guilty of the charge with 

the exception of ;" but if the part 

to be omitted be the essence of the charge, a 
verdict of " not guilty " should be recorded. 

A. D. A. 55. A court may find a prisoner guilty of a minor 
offence of the same dass ; e. g. — 

Charge. — ^Violence to superior in the execu- 
tion of his office. 

Finding. — Violence to superior officer. 

Charge, — Desertion, or attempting to desert. 

Finding. — Absence without leave. 

Charge. — Scandalous conduct unbecoming the 

character of an officer and a 
gentleman. 

Finding. — Conduct unbecoming an officer, 

and to the prejudice of good order 
and military discipline. 

Thus, in the first case, the charge was for a 
crime punishable with death as an extreme 
penalty; but, under the finding, an officer would 
be only liable to be cashiered, &c., and a soldier 
could not get more than two years' imprison- 
ment with hard labour, and forfeitures, or dis- 
charge with ignominy. 
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Similarly, in the last instance given, the charge 
was one for which the oflBicer, if convicted, must 
be sentenced to be cashiered, but the finding was 
for an offence for which it is not imperative on 
the court to award cashiering. 

Remember, however, that a court can never 
convict of mcyre than is stated in the charge, 
although it may convict of less. It may convict 
of absence without leave when the charge was 
desertion; but it cannot convict of desertion 
when the charge was only for absence without 
leave. Nor can the court convict of an offence 
of a different character ; e. g.^ a soldier charged 
only with desertion could not be convicted of 
dnmkenness or insubordination. He can only 
be convicted of the same offence as he is charged 
with, hut in a lower degree. 

It is specially enacted that a prisoner charged a. D. A. 55. 
with stealing may be found guilty of embezzle- 
ment, or fraudulently misapplying, and vice versd; 
also on a charge for deserting he may be found 
guilty of attempting to desert, and vice versd. 

A court may correct minor errors of date, or correctioii 
place, &c., in the finding; e.g., first charge — of minor 
guilty, with the exception that the offence was errors in 
committed at Meean Meer, instead of Lahore, ^^^' 
and on the ist March 1875, instead of the 29th 
February 1 875, as stated in the charge. 

PROCEEDINGS BEFORE SENTENCE. 

If the finding be "guilty," the court is notci.R., Ap- 
re-opened in the case of an oflB.cer, except there pendix A. 8. 
be previous convictions. In the case of a soldier, 
it must, necessarily, reopen, as the Queen's Re- 
gulations require certain evidence to be taken 
as to the prisoner's age, character, service, de- 
corations, &c., for the guidance of the court in 
awarding punishment, as well as for that of the 
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confirming authority in sanctioning the award. 
This evidence, together with that of previous 
convictions, if there be any, and of previous 
instances of drunkenness (in the case of the trial 
of a soldier for drunkenness) is to be given orally 
on oath, by a person himself subject to military 
law, who, when possible, is to be a commissioned 
officer who is not a member of the court. The 
points deposed to in the case of a soldier are*— 

1. Previous convictions (if any). 

2. Previous instances of drunkenness (in case 

of a soldier tried for that offence). 

3. Whether he be under any sentence at the 

present time. 

4. His general character. 

5. His age. 

6. The date of his attestation. 

7. Service allowed to reckon towards dis- 

charge. 

8. Any decorations, good-conduct badges, or 

honorary rewards he may be in posses- 
sion of. 

9. How long has he been in confinement in 

respect of this trial. 

O.R. Ap- 10. In cases of desertion the question is to be 
pendix B. put — " Did he surrender, or was he ap- 

prehended % '' 

It is no longer necessary to warn a prisoner 
that his former convictions will be brought in 
evidence against him. 

Duly authenticated civil convictions as well as 
military ones may be produced against him. 
Any conviction may be brought up, even before 
he entered the service, if you have them ; e.g., 
in the case of a man who enlisted twice, convic- 
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tions during his first period of service could be 
brought against him. 

The court martial, or defaulter book, or a Previous 
certified copy therefrom, is good evidence of a cpnvic- 
previous conviction. Civil convictions may l^^pr^ei ^ 
proved from the court martial or defaulter book, 
if entered in them, or by a certificate from the civil 
court, or by certified copies of these documents. 

Evidence of former instances of drunkenness 
is to be given by the officer whose duty it is 
to prove former convictions, &c., and in the 
following terms : — 

" On reference to the defaulter book 

now laid before the court, it appears that the 
prisoner's name has been recorded therein for the 

crime of drunkenness times since his 

enlistment." The court merely record this 
evidence ; a certified copy of the entries in the 
defaulter book is no longer needed, unless spe- 
cially ordered by the convening ofiicer. 

The certified copies which are to be received, 
mentioned above, are always read out in open 
court, signed by the president and deputy judge- 
advocate, and attached to the proceedings, being 
also lettered to distinguish them. 

The prisoner may figure in these certificates 
under difierent names, having assumed aliases 
and false names. This is no matter so long as 
the court be satisfied of the identity of the 
prisoner with the person therein described. 

Character is to be given generally — ^. ^., 'a8Q.E.VI.,36. 
" very good," " good," " fair," " indifferent,?' 
" bad," or " very bad," but is not to go into any 
particulars. Such answers as " a steady man, 
but useless as a non-commissioned officer ; " 
" a good soldier, but too fond of drink," are 
forbidden by the Queen's Regulations, whitJh 
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direct that the terms above enumerated are to be 
adhered to. No evidence of character is taken 
in the case of an officer. 

Exceptional In civil trials by court martial in India under 
case. Army Discipline Act 41, the certificates usually 

j^T^G*^ attached to the proceedings are not required; 
Bombay,' ^^^ ^^ enquiry should be made after conviction 
No. 1069, as to the prisoner's former convictions or general 
30th Dec. character. The rAtson of this is, that the sen- 
^^7 '• tence is passed under the civil code, and not under 

the Army Discipline Act. 

Q.E.VI.,6i. For non-commissioned officers and soldiers 
^- ^- ^'^'' a medical certificate has to be attached to the 
1870" ^^ proceedings, stating whether the prisoner is fit or 
H. G. G. 0., unfit for hard labour (and, on active service, 
25, ist April corporal punishment). Also, on a trial for de- 
^^73- sertion, whether the man is fit or unfit for the 

India G. O. «^^„* ^ 

C, 568,28th service. 

Sept. 1870. Warrant officers are exempt from medical ex- 
amination previous to trial. 

The court should take care that the medical 
certificate is dated on the day on which sentence 
is passed. 

SENTENCE. 

A. D. A. 16. If 8.n officer be convicted of scandalous con- 
duct, unbecoming the character of an officer and 
a gentleman, no deliberation is necessary, for the 
punishment is peremptory, m., that he " shall be 
cashiered." 

. This is the only peremptory punishment ; in 
all other cases the offender is declared to be on 
conviction liable to the punishment laid down. 

Each member, notwithstanding that he may 
have voted for " not guilty," must vote for pun- 
ishment, if the court have found the prisoner 
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"guilty," and should award such punishmeat 
as the offence merits. Some punishment must be 
awarded. 

At a general court martial the deputy judge- 
advocate is responsible that the sentence is pro- 
perly worded, and that it is within the powers 
of the court to award. 

The court should decide the nature of the 
punishment first, afterwards the amount. A 
sentence of death requires a majority of two- 
thirds ; on a field general court martial it must 
be unanimous. 

If the prisoner be already undergoing sentence 
for previous offences, the court must remember 
that the sentence they award will begin to count 
from the day the president signs the proceedings ; 
thus, if he has three months' unexpired sentence 
to undergo and they wish to inflict three months* 
additional imprisonment, they must sentence him 
to six months' imprisonment. Care must be 
taken that the whole amount of continuous 
imprisonment does not exceed two years, or the 
sentence will be illegal, for an offender cannot A. D. A. 67. 
be given imprisonment for more than two con- 
secutive years, whether under one or more sen- 
tences. 

If the medical certificate states that he is un- Q. R., Ap- 
able to undergo hard labour the court may award pendixA.12. 
" imprisonment with such labour aSy in the opinion 
of the medical officer of the prison^ the prisoner 
may he equal to'\ Imprisonment is always to be 
stated in days. 

Reduction of non-conjmissioned officers. State A.D.A. 175. 
*' to the ranks," or to stated lower grade. Reduc- 
tion to the ranks should precede a sentence of 
imprisonment or penal servitude. Trumpeters 
and shoeing smiths are not reduced ; they are 
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ordered " to revert to the position " of gunner, 
driver, or private dragoon. 

NoTB. — An army schoolmaster may be sentenced to dismissal or 
loss of service, but not to reduction ; a non-commissioned officer who is 
not an army schoolmatter may be reduced, but cannot be dismissed, 

A. D. A, 1 7 5 . NoTB 2 . — 2)W commander'in^ehief or the commander-in-chief of 

* India or of a presidency may reduce any non-commissioned officer to 

a lower grade or to the ranks, or may dismiss an army schoolmaster. 

The court has nothing to do with the manner 
or place of carryitig out the punishment. 

If prisoners are jointly tried, each should be 
sentenced separately ; or, if all awarded the same 
punishment, they must be sentenced " each to 
&c." 

The sentence should give the number, name, 
and rank of the prisoner as stated in the charge, 
apd the sentence is to be briefly noted in the 
margin. The proceedings are to be signed by the 
president and countersigned by the! deputy 
judge-advocate. This is to be done before ad- 
journment. A space of at least half a page is to 
be left for the remarks of the confirming officer. 

A. D, A. j6. A soldier convicted of, or who has confessed 
and his trial been dispensed with for — 

(a) Desertion, 

(b) Fraudulent enlistment, 

forfeits the whole of his prior service, and is lia- 
ble to serve for the time of his original enlist- 
ment reckoned from the date of conviction or of 
the order dispensing with trial. 

Service thus forfeited may be restored by the 
Secretary of State. 

A. D. A. 44. A soldier convicted of any crime by a court 
martial may be sentenced to the forfeitures pre- 
scribed in Army Discipline Act 44 (7). 

A. D. A. 67. Imprisonment and penal servitude count from 
* the date of the president's signature, and if the 



( 63 ) 

sentence be revised and the proceedings signed 
again, it is from the date of the first signature 
that it begins to count. 

Although, for aggravated offences, two yeara' Q.R.VI., 21. 
imprisonment may oe given by general courts 
martial and district or garrison courts martial, 
yet, for all ordinary offences, it should not exceed 
six months. 

Any recommendation to mercy must be at^ 
tached to, and form part of, the proceedings of 
the court. 

Remarks by the court on the conduct of the 
prosecutor or witnesses should be made in a 
separate letter. 

The proceedings are then forwarded through 
the proper channel to the confirming officer. 

At home, a general court martial is forwarded Enles. 
by the deputy judge-advocate to the judge advo- ^^o^nre 
cate-general, who lays it before the Sovereign. ^ * 
Abroadf to the confirming officer direct. 

India. — A general court martial is forwarded Bengal 
by the deputy judge-advocate to the judge advo- Eegnla- 
cate-general, to lay before the commander-in- *^®^* 
chief. A district or garrison court martial is 
forwarded by the president to the divisional 
deputy judge-advocate to lay before the con- 
firming officer. A district or garrison court 
martial on a warrant officer is sent by the presi- 
dent to the judge advocate-general, as it has to 
be confirmed by the commander**in-chief of the 
presidency. 
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The proceedings having been forwarded to the 
confirming officer, he may either confirm, re- 
fuse to confirm, or return them for revision of 
finding, or sentence, or both. 

A. D. A. 54. He cannot order revision of a finding of not 
guilty on any charge, nor can he recommend an 
increase of the sentence. 

Bules. His reasons for requiring a revision should be 

Procedure fyHy stated in the letter or order which is 
^ ' attached to the proceedings. In case he or- 

ders a revision, the court would re-assemble, 
and read the order for re-assembly and the re- 
marks of the confirming officer (the latter in 
closed court). If any member be unavoidably 
absent, a certificate explaining the reason must 
be read, marked, signed, and attached to the 
proceedings, and if the. legal minimum still re- 
main they can go on. 

The court may adhere to their former find- 
ing and sentence ; but if not, if they alter the 
finding, they must formally revoke both finding 
and sentence, and pass a new finding and a new 
sentence, although the finding may have been 
altered only on some trifling or technical ground, 
Jind although the new sentence may be, word for 
word, the same as the former sentence. 

It will not do to alter the finding and then state 
that they " adhere to their former sentence." If 
they did so, the whole sentence would become 
null and void ; they could not be assembled again 
to correct their error, for a court cannot re-assem" 
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hie for revision more than once ; and the man 
could not be tried again, inasmuch as he had 
once been convicted. He would thus escape all 
punishment, except that if the finding were con- 
firmed, it would count as a legal conviction, and 
be recorded against him, and would carry with 
it such forfeitures as certain convictions always 
necessarily entail. 

No fresh evidence can be taken at revision, 
nor can the sentence be increased. 

If a member of the court becomes the officer 
who would otherwise be confirming officer, he 
cannot confirm such court, but must submit it 
to some superior officer who has power to con- 
firm such courts. 

If the confirming officer refuse to confirm, the 
trial falls to the ground, and no record of it is 
made against the prisoner. The only efiect is 
that the prisoner cannot be tried again for that 
offence by court martial. After confirmation, 
the proceedings of all general courts martial and 
district or garrison courts martial go on to the 
judge-advocate-general. He alone has power 
to quash a court martial. Should he do so, the 
whole proceedings become null and void, and 
any record of the trial made against the accused 
is to be erased. 

After the trial is over the court should look Completion 
over the proceedings to see that they are in every ?^ proceed- 
respect correct, l^asures and interlineations are ^^' 
forbidden, but any small corrections there may 
be must be initialed by the president. 

The questions and answers must be numbered 
in the margin as Q. i , or A. i , &c. 

The pages are to be numbered in succession ; 
quarter margin to be left, and in it references in- 
serted to the subject-matter; e.g., "first witness 
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for prosecution/* "defence," &c. The finding 
is noted in the margin, and the sentence briefly ; 
e.g.^ "imprisonment, hard labour, i68 days." In 
India proceedings and all annexures must be in 
duplicate, except for regimental courts martial. 
Regimental courts martial are to be written on 
both sides of the paper ; other courts on one side 
only. The separate sheets are to be fastened at 
the left upper comer by a loose loop of silk, or 
thread, clear of all writing. Whole sheets 
should not be used, or, if used, should be split 
up the back, otherwise when joined at the 
comer they will not turn over. Finally, the pro- 
ceedings are docketed longitudinally — Le.^ folded 
longitudinally and a separate blank sheet added, 
and on the back of this the docket placed thus : 

" GENERAL (OR DISTRICT) COURT MARTIAL. 

No. 1 1 34, Private William Smith, 

ii2^A Reffiment of Foot. 

Tried at Umballa on the loth January 1874.'' 

The docket to be on a separate sheet, not on 
the back of the last page of the, proceedings. 

The charge, as sent by the convening officer 
to the court, should be folded separately and en- 
closed with the proceedings. 

In ami of our colonial possessions no sentence 
of death can be carried into effect until it shall 
have been approved by the civil governor, except 
on active service. 

In India sentence of death for treason or mur- 
der cannot be carried into effect till approved by 
the governor-general, or the governor of a presi- 
dency. 

Penal servitude for civil offences has to be 
similarly approved by — 

Governor-general, or 1 T T d' 

governor of a presidency / ^ ^' 

Governor of a colony In a colony. 
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The confirming oflBcer may sign as " approved 
and confirmed" {the word ^^ approved'' is not 
necessary), or " confirmed " only ; or " confirmed 
but not approved;" or "the finding is con- 
firmed, but the sentence is Twt confirmed " {thU 
would he done where the sentence was illegal)^ or 

" confirmed with the exception of ; " 

or lastly, " not confirmed." 

The confirming officer may take into consi- 
deration any extraneous information; e.g.y he 
may make enquiries as to any statement made 
by the prisoner to see if it be true. 

The confirming officer may commute, mitigate^ 
or remit the whole or part of the sentence, under 
the following restrictions, viz. : — 

Commutation must always be to a less punish- A. D, A. 56. 
ment or punishments to which the ofiender might 
have been sentenced by the court by which he 
was tried. 

In commuting sentences corporal punishment 
ranks in the scale with imprisonment *. 

The confirming officer may, if he think fit, tem- 
porarily suspend the execution of a sentence. 

After covvfirmation the following persons can 
commute, mitigate, or remit the sentence, viz:. — 

Her Majesty. 

The commander-in-chief. 

The officer commanding the district or station 
where the prisoner may be. 

The commander-in-chief in India. 

The commander-in-chief of an Indian presi- 
dency. 

The officer commanding in a colony. 

The commuted sentence, if commuted to im- A; D. A. 67. 
prisonment, may be ordered to commence at the 
expiration of any previous sentence of imprison- 

♦ Corporal ptamhment may he comtnuted to in^maonmeni, but, in 
the atUhor'a opinion, imprisontnent cannot he commuted to corporal 
punishmentt 

f2 
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ment the offender may be undergoing, so that, 
however, he may not be given more than two 
years' consecutive imprisonment altogether. 
A. D. A. 54 Confirming officers can suspend execution of 
(S)« the sentence, and refer the proceedings to supe- 
rior authority. 

A. D. A. 172 The proceedings of a court martial on an 
(2)« officer or soldier of Her Majesty's Indian forces 
may be suspended by the government of any 
Indian presidency. 

EXECUTION OF SENTENCE. 

A. D. A. 54 Officers and soldiers acquitted are released at 
(S)« once in open court. A soldier gets his back pay 
less six pence a day for subsistence during con- 
finement. 

Sentence of Death. — ^The court only sentence 
to death by shooting or hanging. A soldier 
would be shot for a military crime, and hanged 
for murder or other civil capital offences. 

A. D.A. 58. Penal Servitude. — ^The necessary steps are 
stated in the Army Discipline Act, viz. : — 

In the United Kingdom^ the commander-in- 
chief or the adjutant-general, or the command- 
ing officer of the military convict, makes out the 
order for his transfer to a penal servitude prison. 

Until he has arrived there he may be dis- 
charged by order of — 

The commander-in-chief. 

The adjutant-general. 

Any specially "prescribed" officer can issue 
either of the above orders. 

A. D. A. 59. India and the Colonies. — ^The commander-in- 
chief of the presidency or colony, or the adju- 
tant-general of an Indian presidency, or any 
" prescribed " officer makes out the order for his 
transfer to a penal servitude prison. 
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He may meanwhile be kept in civil or military 
custody as found convenient. 

An order for his removal from one to the other, 
or from place to place, may be given by — 

The committing officer. 

The officer commanding the station or district 

where the convict may be. 
Any " prescribed " officer. 

Until he has arrived at the penal servitude 
prison, he may be discharged by order of — 

The officer who confirmed the sentence. 
The officer who committed him. 
Any " prescribed " officer. 

In a foreign cotmtry these orders are issued a. d. A. 60 • 
by— 

The officer commanding the army or force. 

The officer who confirmed the sentence of the 
court. 

Any " prescribed " officer. 

If before arriving in the United Kingdom the 
convict is brought into India or a colony, he may 
be dealt with by the military authorities there 
as if he had been there sentenced. 

The proceedings of a court martial were once 
lost after being confirmed, but before they were 
promulgated. It was decided that in the ab- 
sence of the best evidence the next best was suf- 
ficient, which was furnished by a memorandum 
which had been made by the confirming officer, 
and the deposition of the president as to the sen- 
tence, and the sentence was carried out. 

If any person prosecute any person, such as A. D. A. 163. 
the president or a member of a court martial, 
for anything he may have done or neglected to 
do in pursuance of th^ Army Discipline Act, he 
must bring the. action within twelve months. 
"Tender of amends" may be pleaded to any 
such action in lieu of, or in addition to, any other 
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plea. If the plaintiff refuse this and do not 
recover more than was tendered, he cannot claim 
costs subsequently incurred^ and defendants are 
entitled to costs. 

Such action can only be brought in a superior 
court in the United Kingdom, or supreme court 
in India, or colonial court of superior jurisdiction. 

The original proceedings of all general courts 
martial and district or garrison courts martial 
are sent to the judge-advocate-general, by whom 
they are examined. A monthly return of all 
courts martial is made up to the first of each 
month, containing the names of all men who 
have been tried by courts martial during the 
preceding month. This is sent to the general 
officer under whose orders the corps is serving. 
It gives all information about the prisoner, his 
trial, sentence, &c. These returns are rigidly 
gone through at head-quarters, and any irregu- 
larity is sure to be detected. This serves as a 
useful check upon minor courts martial. 

A. D. A 62, Imprisonment — ^A person sentenced under the 
^3- Army Discipline Act to imprisonment may un- 

dergo it either in a public prison or in military 
custody. The order for committal can be made 
in the United Kingdom by — 
(a). The commander-in-chief. 
(b). The adjutant-general. 
(c). The officer who confirmed the sentence. 
(d). The military prisoner's commanding 

officer. 
(e). Any " prescribed " officer. 

To remove him from prison, if required as a 
witness, or to be tried for another offence, &c., 
the order can be given by— ^ 

(a). The commander-in-chief. 

(ft). The adjutant-general. 

(c). The officer commanding the district. 



I 
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(d). Any ** prescribed " officer. 
{e). For sentences passed by commanding 
officer — ^The commanding officer, 

His discharge can be at any time ordered by 
the above last mentioned officers, and also by 
the officer who confirmed the sentence. 

Public prison means any prison in the United A. D. A. 63. 
Eangdom in which offenders sentenced by a 
civil court can be confined. 

To remove a prisoner to any place beyond a. D. A. 66. 
seas where his corps is serving, the order must 
be given by — 

(a). The commander-in-chief. 

(b). The adjutant-general. 

{c). Any " prei^cribed " officer. 

In India or a colony the order for committal a. D. A. 64. 
can be made by — 

(a). Commander-in-chief of India or Indian 

presidency. 
(b). Adjutant-general of India or Indian pre- 

sidency. 
(c). Officer commanding the forces in a colony. 
(d). Officer who confirmed the sentence. 
(e). Military prisoners' commanding officer. 
(/). Any other "prescribed" officer. 

Order for removal by the same, and by the 
officer commanding the district or station. 

Order for discharge by the same as for removal, 
except that commanding officers can only order 
discharge from a commanding officer's sentence. 

A prisoner may be removed from a prison out 
of the United Kingdom to one in it, *but not the 
contrary ; nor can a prisoner, who has been in 
military custody in the United Kingdom and 
been removed from it, be committed to a prison 
elsewhere. 

Unless specially ordered by the court a prisoner 
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sentenced to more than twelve months' imprison- 
ment in India or a colony must be sent home. 

Soldiers who are to be discharged at the end 
of their imprisonment should always be sent to 
civil jails. 

The committal is made out on a printed form 
(W* O. 219). The imprisonment counts from 
the date of the president's signature to the ori- 
ginal proceedings. The date on which the pri- 
soner is released counts as one day. 

At home the secretary of state for war, in 
India the governor-general in council, are em- 
powered to establish military prisons ; and they 
can appoint, or authorize generals commanding 
to appoint periodical military visitors of such 
military prisons. It is a capital offence for a 
soldier to assault such a visitor in the execution 
of his office. Men sentenced to less than forty- 
two days are usually confined in cells, either 
garrison or regimental. 

FINES. STOPPAGES. 

A. D. A. 134, "^^^ following penal deductions may be made 

135, 136, ' from a soldier's pay, viz. : — 

and 44 (8). (a). Pay for every day of absence during 

desertion, or absence without leave, or 
as prisoner of war, or of imprisonment, 
or of detention on a charge of which he 
is afterwards convicted. 
(b). Pay for days in hospital certified by 
medical officer to have been caused by 
an offence committed by him. 
(c). Sum ordered by court martial to make 
good loss or damage occasioned by 
misconduct, or, if he has confessed the 
offence and trial been dispensed with, 
such sum as may be awarded by the 
^ authority which dispensed with trial. 
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(d). Sum awarded by commanding officer or 
court martial to make good loss or 
damage of arms, clothing, necessaries, 
medals, &c. 

(e). If liquor ration be stopped on board ship, 
he may be stopped its equivalent in 
money not exceeding one penny a day 
for twenty-eight days. 

(/). Sum required to pay fine awarded him 
by commanding officer, court martial, 
or a civil court. 

(g). Sum ordered by secretary of state for 
maintenance of his wife or child. 

NoTB I. — A soldier, after paying for measinff, and washing, and 
stoppages, must he left one penny a day clear, 

NoTB 2. — A court martial or a commanding officer (when case not 
tried hy court martial) may remit the whole or part of any above men- 
tioned deduction of pay, subject to any orders cf the secrAary of state, 

NoTB 3. — Any sum authorized to be deducted as above may be de* 
ducted from ordinary pay, or from any sums due to the soldier, in such 
manner as may be ordered by the secretary of state, 

NoTB 4. — For deducting pay for absence, ^c, a part of a day is 
not reckoned unless it amounts to six hours or more in any one day. 

FORFEITURES, SERVICE. 

A soldier does not now forfeit service towards 
discharge for any absence, or any imprisonment ; 
but, if he is convicted of desertion or fraudulent 
enlistment, he will forfeit all his prior service 
and begin again as if he had enlisted at the date 
of his conviction. The secretary of state may 
restore all or part of this forfeited service to a 
soldier performing good and faithful service, or 
on the recommendation of a court martial. 

A general or district court martial may sen- Royal War- 
tence any offender to forfeit any advantage asSJ^** g 
to pension which he may have earned by past *^^ ^ '* 
service, or to forfeit all right to good conduct 
pay or pension on discharge, whether in respect 
of past or future service. 

A soldier forfeits the whole of his prior service ^jal War- 
towards pension and good-conduct pay if sen-^^ . 

and 1128^. 
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tenced by court martial to penal servitude, or to 
be discharged with ignominy, 

OTHEB FOBFEITUBES. 

A general court martial or district court 
martial may sentence an offender to forfeit — 

(a). Absolutely, or for a period of not less 
than eighteen months, any good con- 
duct badge, or any good conduct pay 
which such offender may have earned 
by past service. 

(b). Any annuity, gratuity, medal, or decoration 
which may have been granted to him. 

FBAMIKG CHABGES. 

The charges are framed by the commanding 
officer who investigated the offence, but these 
charges are liable to revision by the authority 
which orders the court martial. If there be a 
deputy judge-advocate, he revises the charges 
for a general court martial or district court 
martial. 

Great care must be taken in framing them, both 
to see that no important point be left out, and 
also that nothing be inserted in the charge which 
is not likely to be supported by the evidence. 

Charges brought before a court martial are not 
bound by the technical formalities which pre- 
vail in other courts of law, but they must be 
sufficiently specific to enable the prisoner to 
know what he has to answer, and the court to 
know what they have to enquire into. 

Q.B.^ppen*' The Queen's Regulations contain forms of 
™^ ^' charges applicable to a large number of the com- 

monest crimes, and it is ordered that charges 
are to be specific in names^ date, and plxices. 
Q.B.,Appeii- If a non-commissioned officer or soldier, the 
pixA,3# prisoner's regimental niunber, and in any case 
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the rank and regiment, christian and surnames, 

must be stated. When the prisoner is charged 

with any loss or damage, the value must appear 

in the charge, and be proved in evidence. When 

the loss or damage is of articles of kit, the value 

of which is fixed by regulation, the value shall 

not appear in the charge ; but when the value Rules. 

depends on the length of time the article has ^ocedure 4. 

been in use, as in the case of a great coat, the 

value must be so stated, and the time it has been 

in wear must be proved in evidence. 

A mistake in name will not invalidate the trial 
if there be no mistake about the prisoner's 
identity. The name should be that by which 
the man was attested, and by which he is known 
in the regiment. 

The charge must be worded so as to bring it 8eeQ.R.,Ap- 
directly under the clause of the Army Discipline P^^dix A. 
Act applicable to it, but should not quote it. 
Italic headings and marginal references are not H.Gds.G.O. 
part of the Act, therefore they should not be 26, 1880. 
inserted in a charge ; e. g. the word " insubordi- 
nation " should never be used in a charge, nor 
" disgraceful conduct," except under the latter 
part of section 18, paragraph (5). The charge 
should be so stated as to show that the conduct 
charged is an offence: e.g., "receiving stolen Q;R.>Appen- 

goods ; " it should be " receiving knowing ^^ ^» ^9- 

the same to have been stolen." Forgery must be 
" with intention to defraud." Writing another 
man's name is not forgery, unless with such inten- 
tion. There is no particular section for forgery, 
but it could be tried under section 18, as an 
offence of a fraudulent nature. When money be 
the matter stolen, the lump sum may be stated ; 
there is now no need to distinguish the amount 
in gold, notes, &c. Money stolen out of the 
possession of a person entrusted with it may be 
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described as stolen /row? that person; e. g.^ 
money stolen from a pay-master or pay-sergeant. 

Time and place must be stated correctly in the 
charge. With regard to time, it need not be more 
exactly fixed than is necessary for the prisoner's 
defence, as when the essence of the offence is, 
that it occurred at a particular time — e. g.j in 
case of a sentry sleeping on his post — ^you must 

state "between the hours of. and ," 

m., those during which he was posted as sentry ; 
but you should not state the time more preeisely 
than this. In other cases the day, " on or about 
the 1 2th August 1 875," is quite sufficient 

When the offence consists of " words used,** 
the words must be set out at length, and as accu* 
rately as possible. It is usual to insert the words 
" in substance, and to the effect following.'' 

All vague charges must be avoided, and at- 
tempts to try an act which is not clearly against 
the military code. Many acts which might well 
be the subject of civil actions, are not military 
crimes. Simple offences, which might be dis- 
posed of by the commanding officer, are not to be 
tacked on as extra charges ; e. g^ insubordination 
and having neglected to clean his rifle ; desertion, 
and being improperly dressed in the streets. 

If an anonymous letter be the subject of the 
charge, the obnoxious passage, or, if necessary, 
the whole letter, must be given in the charge. 
An officer must not be tried for " scandalous con- 
duct," nor a soldier for " disgraceful conduct," 
without clearly specifying the hct or facts upon 
which such allegation is grounded. 

The charge may be altered by the officer con- 
vening the court at any time before arraignment ; 
and at any time before the court is sworn^ he may 
prefer additional charges. The court is only 
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sworn as to " the matter now before you ; " if 
ordered to try any subsequent charge, they 
should finish the trial on the original charges, 
and then be sworn again, and try the prisoner 
on the later charge. 

Several prisoners who have committed an 
offence in concert may be tried together in all 
cases (except four mentioned below), in which 
they do not desire one another's evidence for 
their defence. If they do, they would apply 
to be tried separately; and in the interests of 
justice it should be granted, as, if tried col- 
lectively, the evidence of one could not be given 
for the others. 

The words "instant," " ultimo," should never be 
used in a charge, but the month should be stated. 
If the offence be one not expressly specified 
in any section of the Army Discipline Act, whe- 
ther it be an action or an omission, the charge 
must be worded so as to bring it under section 
40 ; e. ^., making a false statement to command- 
ing ofacer. If the false statement were a false 
confession of desertion, or other false statement 
mentioned in that section, try under section 27 ; 
but for any other false statement, try under 
section 40. 

•y Never charge a soldier with " having been 
found drunk;'' the offence is being drunk^ not 
having been found out I 

If insubordinate language accompanied an actQ.K.,Appen- 
or acts of violence, it should not form the subject dix C, 9. 
of a separate charge, but be stated as a circum- 
stance in the charge alleging the violence. 

Soldiers are not to be jointly charged for the Offences 

foUowing offences, viz, : — ^^^ *o be 

jointly 
(a). Desertion and absence without leave. charged. 

{by Drunkenness. 
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(c). Malingering. 
(d). Perjury. 

Disobeying the lawful command of a superior. 
— ^The command must be given in the charge. 

Alternative charges, — ^A man may be tried on 
alternative charges when they refer distinctly 
to the same oflTence, but may not be tried on a 
disjunctive accusative charge. It is irregular to 
frame charges in the disjunctive, so as to include 
two offences ; thus, in a case of stealing or re- 
ceiving stolen goods knowing them to have been 
stolen, two charges, one for each offence, must be 
preferred; and charges under section 24, for 
making away with, or losing by neglect, articles 
of kit, are to have a separate charge for each 
issue. 

Note. — Of course a prisoner cannot plead **ffuiky" to all the 
aUemative charges, as, if guHty of one, he must be innocent of the 
others. Similarly, the court can only convict on one qf severed alter" 
native charges. 

In 1867 a store-keeper was convicted, and 
sent to jail for " embezzling or fraudulently 
misapplying." The Queen's Bench released him 
" because the charge and conviction were in the 
alternative, without any certainty as to either of 
the two charges in the disjunctive." 

A court martial differs from a civil court in 
this, that a prisoner may be tried at one time for 
several totally distinct offences : each, however, 
must form the subject of a separate charge. 
This would not apply to those cases where civil 
offences are tried by court martial, for the court 
is then acting as a civil court, and would be 
guided by the customs of such courts. 

If violence be used to a superior officer in the 
execution of his office^ it must be so stated, other- 
wise the crime will not come under the first but 
under the second paragraph of section 8^ for 
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which death is not awardable, nor penal ser- 
vitude, except on active service. 

When intention enters into the offence, as it 
is laid down in the Act, it is best to use the 
very expressions adopted by it, such as " treache- 
rously," ** intentionally," " wilfully," " know- 
ingly," &c. 

A form of charge is subjoined; the heading 
comes first, then comes the charge itself, and 
lastly, the staff officer of the convening officer 
signs it " by order," stating by what court the 
offence is to be tried. The charge proper is merely 
the centre part, and this shoidd be as nearly as 
possible according to the forms in Queen's 
Begulations, Appendix C. 

The charge, therefore, as sent by the conven- Q- ^:» ^ 
ing officer to the court, would stand thus: — p«ndix B, 2. 

Charge preferred against No. 1 1 2 1 , Private Joseph 
jffookem, of the iioth Eegiment qfFoot. 

GHABGE. 

Having deserted from the i loth Regiment at Umballa Q.R.^ippen- 
on or about loth January 1876. dixC, 10. 

For trial by district court martial. 

By order of. commanding division^ 

L. F., Lieut. 'Col, 

AsaU Adjutant-'Generah 
Umballa May 1876. 

Note.— In India it is customary to word the heading of the charge 
thus: — 

No. iiai, PrivaU J, H,, of the uoih Hegiment of Foot, placedin 
confinement and charged (u/oUowe : — 

CHAHOR 

[ There is no harm in insertinfthese words^ but no advantage, in the 
author^s opwion : but do not end your heading with the word ^^ with,** 
as is often done,"] 



CHAPTER IX. 



CRIMES AND PUNISHMENTS- 

A crime A crime is an action which the law has forbid' 

defined. Jen and to which it assigns a punishment. 

To render it punishable, however, the com- 
mission of the action is not alone sufficient, it 
must be wilful and intentional — i. ^., it must be — 

1. Done purposely. 

2. Done with intent to bring about the re- 

sults which ensued. 

Therefore, to be a crime, there must be a spe- 
cific criminal intention; this is generally called 
" malice." 

Conse- Where this intention is not expressed by the 

quences of word describing the crime, such word must be 
wtion ^ qualified ; e, g. " stealing " does express unlawful 
intent, but receiving stolen goods does not, as 
it might have been done unwittingly ; therefore 
charge with " receiving, knowing them to have 
been stolen." 

Where the action is felonious, a person is an- 
swerable for the consequences, even though not 
intended — i. e., in the Clerkenwell explosion, 
some men placed a barrel of some explosive com- 
pound against a prison wall in the street, lit the 
fuze, and ran away. Several people walking 
in the street were killed or hurt. No doubt the 
criminals did not intend to hurt these individuals, 
but they were liable, and were tried and convicted 
for these results of their unlawful proceedings. 

Cnlpable A certain amount of • culpable negligence is 

negligence, j^^id ^^ constitute "evil intent," and makes the 

act criminal, though in a lower degree; e.g., 

neglect on the part of a signalman on a railway. 
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Wilful and intentional omission is, in the eye WilM 
of the law, equal to wilful and intentional com- o^^^won. 
mission, and is equally criminal and punishable. 

I shall now proceed to remark on particular 
crimes, following, as nearly as possible, the order 
in which they occur in the Army Discipline Act. 

OFFENCES IN RESPECT OF MILITABT SERVICE. 

The following offences are punishable with A. B. A. 4. 
death, or less, wherever committed. 

1. Shamefully abandoning post, &c., or in- 

ducing others to do so. 

2. Shamefully casting away arms, &c., in 

presence of enemy. 

3. Treacherous correspondence with the 

enemy, or sending flag of truce through 
treachery or cowardice. 

4. Assisting or harbouring enemy. 

5. Voluntarily aiding enemy when a prisoner 

of war. 

6. On active service knowingly doing any act 

calculated to imperil the success of the 
forces. 

7. Misbehaving, or inducing others to mis- 

behave, before the enemy, in such man- 
ner as to show cowardice. 

The following are punishable with penal servi- A. D. A. 5. 
tude, or less, if committed on active service. 

1 . Leaving ranks without orders. 

2. Wilfully damaging property without orders. 

3. Being taken prisoner by carelessness, or 

disobedience, or not rejoining when able. 

4. Corresponding with, giving intelligence to, 

or sending flag of truce to, enemy with- 
out due authority., 

Q 
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5* Spreading rex>orts calculated to produce 
unnecessary alarm. 

6. Using words calculated to create alarm 
when in, or going into, action. 

Noie diferenee between ''treacherous eorretpondenee^^' Army DUh 
ekUne Act 4 (3), and " unautKarized eorreepondence," Army IHsci- 
pkne Act 5 (4). 

A. D. A. 6. The following are punishable — 

On active service — ^by death or less. 

Elsewhere — officer, cashiering or less ; 
soldier, imprisonment or less. 

1. Leaving commanding officer to plunder. 

2. Leaving guard, picquet, patrol or post 

without orders. 

3. Forcing safe guard. 

4. Forcing or striking a sentry. 

5. Impeding or revising to assist provost 

marshal. 

6. Doing violence to bringer of supplies, com- 

mitting any oflfence against property or 
person of resident of the country. 

7. Breaking into house or place for plunder. 

8. Intentionally causing false alarms. 

9. Treachery about the parole or watch-word. 

10. Lregularly appropriating supplies. 

1 1 . Being a sentinel — 

(a). Sleeping or being drunk on his post. 

(J). Leaving post before being regularly 
relieved. 

The following are punishable by — 

In case of an officer— cashiering or less. 
In case of a soldier — ^imprisonment or less. 

t . Negligently causing false alarms. 
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2. Improperly making known the parole or 
watch-word. 

Notes on above. — "Leave his guard, picquet, A.D.A.6(2). 
or post." " Post '* is here used in a different 
signification from that which it bears in Army 
Discipline Act 6 ( 1 1 ). It here means any duty 
on which posted, except sentry. You must prove 
that it was without leave that he left it. 

" Sentinel sleeping or drunk on his post, or A. D. A. 6 
leaving it before he be regularly relieved." The (")• 
post must be accurately described in the charge, 
and you must prove that the man was posted. 

MUTINY AND INSUBOEDINATION. 

Mutiny is against military authorities. 

Sedition is against the civil authorities. 

Mutiny is a joint act, or one tending to produce 
joint action, as of a number of people conspiring 
together. One man cannot mutiny. 

An individual's act is called '^ insubordination." 

For mutiny you must show an intention on the 
part of the offenders to rise against constituted 
authority and break their allegiance as soldiers. 

The following are punishable by death or A. D. A. 7. 
less : — Mutiny or 

1 . Conspiring to cause mutmy or sedition m 

Her Majesty's forces or navy, or trying 
to persuade any person belonging to 
them to join in it, or joining in or not 
doing his best to suppress it, or knowing 
of it and not at once reporting it. 

2. Striking or offering violence to his superior A. D. A. 8. 

officer heinq in the execution of his office. ^^^^^^^ to 
^ , , ./ .1/ superior. 

For striking or offering violence to his superior Insubordi- 
officer, or using threatening or insubordinate Ian- J^te lan- 
guage to him. 8ruago« 

g2 
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On active service — penal servitude or less. 

Elsewhere — officer, cashiering or less ; 
soldier, imprisonment or less. 

" Strike or offer violence to superior officer." 

Superior officer includes all non-commissioned 
officers. 

" Offer violence," — any threatening act or ges- 
ture amounting to an attempt to use violence ; 
but if it were only a threat of future violence and 
no attempt were made, the offence would be in- 
subordinate language only. For an offer of 
violence the officer must have been within strik- 
ing distance. A man's aiming at you out of a 
barrack window with a loaded rifle is an offer of 
violence ; but if he shook his fist at you out of 
a window on an upper storey, it would not be 
such. Raising his fist to stnke in the orderly 
room would be an offer of violence. 

(The Indian Articles give a vdder acceptation, 
and make any gesture or preparation for assault 
equivalent to the assault.) 

Also the officer must be *^ in the execution of 
his office.'' This has been defined to be " with 
his regiment or any part of it ; " but if the officer 
were in plain clothes you must prove that the 
soldier knew that he was an officer. 

The words "in the execution of his office", 
must be inserted in the charge, or else the 
minor sentence only could be awarded. 

Provocation is not by law recognized as jus- 
tifying an act ; but, if proved, it would of course 
influence the court in their sentence. 

Disoledi- Disobedience of lawful command given by su- 
ence. perior officer in the execution of his office, per- 

A. D. A. 9. gQnally, in such manner as to show wilful defiance 
of authority^ is punishable with death or less. 
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Disobedience of lawful command is punish- 
able — 

On active service — penal servitude or less. 

Elsewhere — officer, cashiering or less ; 
soldier, imprisonment or less. 

Neglecting to obey garrison or other orders is A.D.A. n, 
punishable — 

officer, cashiering or less ; 
soldier, imprisonment or less. 

" Lawful Command.'' — This is inserted to pre- Meaning of 
vent the inferior being ordered to do an act which ]^^,^Li 
would render him liable to civil punishment; e. g.^ command." 
an officer engaged in a broil calling on soldiers 
to take his side. The meaning is, that a man is 
not bound to commit an unlawful act because his 
military superior tells him to do so ; it is not in- 
tended to enable an inferior to argue whether a 
commanding officer had a right to give an order 
or not. This mistake was made by the marines 
at Chatham, who persisted in preaching in the 
streets after their commanding officer had order- 
ed them not to do so. 

Observe that the insubordinate language must 
be used to not of the superior officer ; insubordi- 
nate language oj him, in his absence, could only 
be tried under section 40. 

The insubordination, whether of act or of word, ft- ^m -^.p- 
must be precisely set forth in the charge. For ^^ ^» ^ 
forms of charges for these crimes, see Queen's ^* 
fiegulations. 

Using traitorous or disloyal words regarding Disloyal 
the Sovereign is triable under section 35, and is words re- 
punishable— garding 
*^ sovereign. 

officer, cashiering or less ; A. D. A. 35^ 

soldier, imprisonment or less. 
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If the disobedience were an isolated act it 
would be treated as insubordination. 

If previously agreed upon by a number, as 
mutiny. 

A D. A. 10. The following are punishable — 

officer, cashiering or less ; 
soldier, imprisonment or less. 

I. Being concerned in a fray and refusing to 
obey any officer (though of inferior rank) 
who orders him into arrest, or striking, 
or using, or offering violence to any such 
officer. 

a. Striking, or using, or offering violence to 
any person, whether subject to military 
law or not, in whose custody he is placed, 
and who is not his superior officer. 

3. Eesisting an escort whose duty it is to 

apprehend him, or have him in charge. 

4. Being a soldier, and breaking out of bar- 

racks, camp or quarters. 

DESERTION. PEAUDULENT ENLISTMENT. ABSBNCB 

WITHOUT LEAVE. 

Desertion Definition. — Desertion is absence without 
aenned. leave, without the intention of returning. 

The length of the time of absence has nothing 
to do with it. A man may be absent for several 
years, and yet not be a deserter ; or he may have 
only got a few yards from the barrack gate, and 
yet be one. However clear his intention to de- 
sert he cannot be convicted of the crime of deser- 
tion unless you prove absence without leave. 

A. D, A, 12. A soldier may be tried for deserting from a 
regiment into which he illegally enlisted, so that 
any number of charges for desertion may be 
made the subject of a single arraignment. 
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If he enlisted in another regiment without G. 0. io8. 
being discharged from the first regiment he 
should not be charged with desertion, but with 
fraudulent enlistment; proof should be given 
that he received a free kit on such fraudulent 
enlistment, a^d the court should sentence him to 
deduction of pay to make its value good, but a 
separate charge should not be preferred. 

Deserting, attempting to desert, or persuading A. D. A. 12. 
or attempting to persuade to desert, punishable — 

On active service or under orders for it — 

death or less. 
Under other circumstances — 

first offience, imprisonment or less ; 

second offence, penal servitude or less. 

The severer punishment can only be awarded 
for a second offence where the offender has been 
previously convicted for the first offence ; but if 
a man is tried by the same court successively 
for the two offences and convicted of both, the 
severer punishment may be awarded upon his 
conviction for the second offence ; and if both 
convictions are confirmed, will be valid. 

A prisoner charged with desertion may beA. D.A.55. 
found guilty of attempting to desert, or of absence 
without leave. 

A prisoner charged with attempting to desert 
may be found guilty of desertion, or absence with- 
out leave. 

On having been convicted of desertion or ^^ p^ ^^ ^5^ 
fraudulent enlistment, or having confessed it ' 
and his trial been dispensed with, a soldier for- 
feits the whole of his former service, and is liable 
to serve for the term of his original enlistment, 
reckoned from the date of his conviction, or of 
the order dispensing with trial. A court martial 
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may recommend that all or any part of this 
should be restored. 

raSste^ A man who belongs to the regular forces, the 
A. D. A. 13. reserve, or the militia, who, without having been 

first regularly discharged, enlists in the regular 

forces; or — 

Who, belonging to the regulars, improperiy 
enlists or enrols himself in the militia, reserve 
forces or the royal navy, is deemed to be guilty 
of fraudulent enlistment. 

Pwnishment — 

for first offence, imprisonment or less; 

for subsequent offence, penal servitude 
or less. 

Any number of fraudulent enlistments may be 
the subject of a single arraignment. 

Note above as to forfeiture of service. 

Observe, that a man belonging to one regi- 
ment enlisting in another^ now constitutes 
^^ fraudulent enlistment," not desertion, as was 
formerly the case. 

A. D. A. 14. Assisting to desert, or conniving at desertion. 

Pv/nishment — ^imprisonment or less. 

A. D. A. 15. Absence without leave. 

Failing to appear at parade, or leaving it with- 
out permission. 

Going beyond fixed limits of camp or garrison 
without pass (soldiers only). 

Absence &om school without leave (soldiers 
only). 

Pwnishniient — officer, cashiering or less ; 
soldier, imprisonment or less. 

A. D. A.46. For absence without leave, a commanding 
officer can give imprisonment not exceeding 
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twenty-one days, but limited, as if exceeding 
seven days, not to exceed the term of absence. 
If absence was over seven days, the accused may 
demand evidence to be taken on oath. 

If commanding officer award over seven days' 
imprisonment, he cannot also order a minor pun- 
ishment for th€ absence. 

When a soldier has been absent without leave Court on 11- 
for twenty-one days, a court of inquiry may be ^^ 
assembled, which takes evidence on oath re- ^^ p^ ^' ^^^ 
specting the absence and deficiency of kit ; the 
declaration is .to be recorded in the regimental 
books. If the man does not afterwards surren- 
der or be apprehended, this record has the legal 
effect of a conviction for desertion. If he does 
surrender, or be apprehended, this record, or a 
copy of it duly certified, is admissible, on his 
trial, to prove such absence, or deficiency of kit. 

If a soldier sign a confession that he has been Confession 
guilty of desertion or of fraudulent enlistment, of desertion 
his trial may be dispensed with by competent J' *^^*"; 
authority, and he may be ordered to suffer the m^nt. 
same forfeitures and deductions from pay as he A.D.A. 71. 
would have incurred had he been tried, or any 
part of them. 

If evidence of the truth or falsity of such con- 
fession be not forthcoming, the commanding 
officer records the confession in the regimental 
books and signs it, and the soldier continues to 
do duty till proof can be obtained. 

The competent authority to dispense with Who can 
trial is — dispense 

The commander-in-chief or adjutant-general. 

The commander-in-chief of forces or presi- 
dency in India. 

The commander-in-chief of forces in a colony. 
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A. D. A. 96. A soldier convicted of, or who has confessed 
fraudulent enlistment, may be compelled to serve 
either in accordance with the terms of his attes- 
tation on such fraudulent enlistment, or of any 
prior attestation. 

If a soldier's confession of desertion, &c., turns 
out to be false, he can be tried under section 27. 

Civilian If any person falsely confesses himself to be a 

falsely, deserter he shall, on summary conviction, be 
deae^^ sentenced to imprisonment with or without hard 
A. D. A. 145. labour for not more than three months. 
Civilian Inducing soldier to desert, or aiding him to 

abetting desert, or concealing or rescuing a deserter, &c. 

desertion. 

A. D. A. 146. Person guilty of the above, liable to six months' 

imprisonment with or without hard labour on 
summary conviction. When a person confesses 
himself to be a deserter to a civil court of sum- 
mary jurisdiction, the court remands him, and 
transmits a descriptive return — 

A.D.A. 147. At home — 

to the secretary of state ; 
In India — 

to the officer commanding the district ; 
In a colony — 

to the officer commanding the forces ; 

for information as to the truth or falsity of such 
statement, and may remand him for eight days 
at a time for any reasonable time till such infor- 
mation arrives. 

Appreben- If a person be suspected, on reasonable 
sion of de- grounds, of being a deserter, he may be appre- 

A.D^A 147 ^®^d^^ ^y a constable; or, if no constable be 

' ' immediately to be met with, by any person, and 

forthwith brought before a court of summary 

jurisdiction. If the court be satisfied that he is 

a deserter, it may either hand him over to mili- 
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tary custody, or commit him to prison till he can 
be handed over. In either case it sends a des- 
criptive return — 

At home^- 
to the secretary of state. 

Elsewhere — 

to the general or other military officer com- 
manding. 

A soldier committed as a deserter by a court of A. D. A. 80 
summary jurisdiction may be transferred to any (8). 
corps of regulars, and made to serve in it without 
prejudice to his subsequent trial and punish- 
ment. 

DISGRACEFUL CONDUCT. 

An officer who behaves in a scandalous man- A. D. A. 16. 
ner unbecoming the character of an officer and a Scandaloiis 
gentleman miist, on conviction, be cashiered. S'^jjcer 

Scandalous Conduct. — ^The insertion of the word 
*' scandalous " renders cashiering obligatory ; 
therefore do not insert it in the generality of 
cases, as a charge worded under section 40 will 
meet most cases and does not fetter the court. 
The term " scandalous " should only be used 
for heinous offences. For other non-specified 
offences charge with "conduct unbecoming an 
officer, and to the prejudice of good order and 
military discipline." 

Any person subject to military law, who is Stealing or 
charged with public or regimental money or®°^^^*^®' 
goods, and who is convicted of stealing, fraudu- ^j wilful 
lently misapplying, or embezzling the same, or damage, 
who connives at so doing, or who wilfully dam- ^* !>• -A.. 17. 
ages any such goods, is liable to penal servi- 
tude or less punishment. 

This is the only case of disgraceful conduct for 
which penal servitude can be awarded. The 
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Embezzle- 
ment 
definecL 



A. D. A. i8. 



Malingering 
ftc. 



Stealing or 
embezzling. 



Fraudulent 
or indecent 
offences. 



court must take evidence of the loss sustained, 
and refund of this amount may he awarded. 

This section is intended for pay-masters, store- 
keepers, and persons in special positions of trust, 
not for small things, such as a soldier destroying 
ammunition, &c. 

Charge either with " embezzlement," or ^\fravr 
dulently misapplying;'' in the latter case, the 
word " fraudulently " is necessary. 

Embezzlement is the fraudulent application 
to one's own use of that which is entrusted to 
one's care for another. 

Fraudulently misapplying is misappropriating 
money or property entrusted to a person for 
custody or use for some particular purpose, and 
which that person diverts from that purpose to 
his or her own purposes. 

A pay-sergeant making away with company 
money comes under the latter head. He is liable 
for embezzlement like any other person, if he 
make away with any other sum, such as, say, 
money received for a cheque given to him to 
cash. 

The following are punishable by imprisonment 
or less : — 

Malingering, feigning, or producing disease. 

Maiming, or injuring himself or other soldier, 
or causing himself to be maimed with intent to 
render himself or other soldier unfit for service. 

Aggravating disease ; delaying cure. 

Stealing or embezzling money or goods, the 
property of a comrade, an officer, or any regi- 
mental institution, or any public money or goods. 

Any offence of a fraudulent, cruel, indecent, or 
unnatural nature. 
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Malingering. — ^The acts done or omitted to be 
done, whence the court are to draw the inference 
that he " maUngered,'* should be specified. 

Maiming^ &c. — ^A court of inquiry is always 
held on a man becoming injured in any way. 

Theft. — ^If by a soldier from a military person, 
is would generally be tried by a court martial ; if 
from a civilian, by a civil court. 

For larceny (theft) there must be — 

{a\ Felonious taking, 
(ft). Felonious carrying away, 
(c). It must be proved that the goods were 
actually or constructively the pro- 
perty of the person set forth in the 
charge. 
By court martial you can only award a sen- 
tence of two years' imprisonment with hard la- 
bour, stoppages, and discharge with ignominy. 

By civil law he can be sentenced as follows : — 

For maple larceny, to imprisonment for two 
years, or to three years' penal servitude. 

For compound larceny, to fourteen years' penal 
servitude. Compownd larceny is larceny ac- 
companied with violence^ such as garotting^ 
burglary i &c. 

Therefore, all cases of compound larceny 
should be sent before a civil court so as to get 
the greater punishment. 

Observe, however, that a court martial can put 
a soldier under stoppages till the money be re- 
turned. A civil court cannot do this. 

In case of a man found in possession of stolen q, r., Ap- 
goods shortly after the theft, try on two altema- pendix D, 
tive charges, unless you have distinct proof as ^9- 
to whether he " stole " or " received the articles 
knowing them to be stolen." 
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Observe the difference between stealing and 
fraudulently misapplying ; e. g.jO, man pawning 
a watch which had been entrusted to him. 

CHABGE. 

Having at Umballa, on or about the 29th April 
1880, pawned a watch entrusted to him by Major 
Gorham, R.A,, and thereby fraudulently obtained 
the sum of five pounds. 

Note 1. — 2fy tmnff the word "fraudulently" the offence is 
brought under Army Dtscipline Act i8 (5). 

NoTB 2. — The words *' Disgraceful Conduct " are not to be 
used unless the crime is under Section 1 8 (5) A, D, A. latter part, as 
" disgraceful conduct of a cruel, indecent, or unnatural kind." 

Canteen Money ^ &c. — Generally tried for frau- 
dulently misapplying. If you are not able to 
prove that it was fraudulently done, but perhaps 
occasioned by the man's neglect, charge under 
section 40, viz. — 

CHARQE. 

A. D. A. 40. Conduct to the prejudice of good order and 
military discipline, in having at Umballa, be- 
tween the 1st and 3 ist May 1 880, when employed 
as canteen sergeant, at the regimental canteen, 
142nd regiment, so negligently discharged his 
duty as to cause a loss to the canteen fund of 
rupees one hundred and sixty-five, or there- 
abouts. 

Blackstone. Offence of a feloniom nature. — Query? What 
A. D. A. 41. offences are felonious? Felony is properly an 
offence which occasions a total forfeiture of 
lands, or goods, or both, at the common law. 
Among these are murder, manslaughter, theft, 
burglary, house-breaking, rape, arson, and for- 
gery. These should be charged under sec- 
tion 41 . 
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DRUNKENNESS. 

Punishment on conviction — ^' ^' ^' ' 9- 

officer, cashiering or less ; 

soldier, imprisonment or less ; 
and in addition to, or in lieu of, other punish- 
ment, a fine not exceeding one pound. 

Soldier drunk must be dealt with summarily ^- ^- ^' ^^' 
by commanding officer unless he was on duty, or 
warned for duty, or had been drunk on at least 
four occasions previously in the last twelve 
months, or unless he appealed against the award 
of his commandins: officer. 

This does not concern the Court, but a com- ^^j,^ q^[ 
manding officer is not to send it for trial unless 1 10-114,' 
it be the case. A soldier drunk on sentry should 25th March, 
be tried under A. D. A. 6. [See page 82.] ^^^°- 

The obligation to deal summarily with ^^ a.B.A.i'js. 
offence does not apply to the case of non-commis- 
sioned officers. 

OFFENCES IN RELATION TO PBISONEBS. 

Improperly releasing prisoners. A. D. A. 20. 

Allowing prisoner to escape. 

If done wilfully, punishable by — 
penal servitude or less. 

If done negligently— 
imprisonment or less. 

In framing the charge be careful to use the 
word " wilfully '* or " negligently," as the case 
may be. 

Unnecessarily detaining prisoner in arrest or a. D. A. 21. 
confinement. 

When in command of guard, not giving in 
crime against a prisoner within twenty-four 
hours, or as soon as relieved — 

officer, cashiering or less ; 

soldier, imprisonment or less. 

The usual time within which a prisoner should A. D. A. 45. 
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be brought to trial is eight days ; a longer delay 
must be specially reported and explained. 

A. D. A. 22. Breaking arrest or escaping from confine- 
ment — 

officer, cashiering or less ; 
soldier, imprisonment or less. 

OFFENCES IN BELATION TO PROPERTY. 

A, D, A. 23. Taking fees from sutlers, &c. — 

imprisonment or less. 

A. D. A, 24. Making away with necessaries, decorations, 
arms, clothing, &c., or ill-treating or selling any 
horse of which the soldier has charge — 

Q. R., Ap- imprisonment or less. 

pendix C, The soldier may be tried on two alternative 

^^' charges ; jfirst charge, making away with the 

articles; second charge, losing by neglect the 
articles. If found guilty of one of the charges, 
he must, of course, be acquitted of the other. 
The articles deficient must be enumerated at 
length in each charge, but their value need not 
be stated if it be laid down by regulation. It 
must be stated in the charge that the articles 
were part of his accoutrements, necessaries, 
clothing, or equipment, as the case may be. 

Medals. — A soldier cannot be punished for los- 
ing a medal, but he can for making away with or 
selling one. The value must be stated. 

Q. R. XXI. For board to be held, when one becomes defi- 
13- cient, see Q. R. XXI, 13 to 18, 

If the board report that the medal was made 
away with designedly, the soldier is to be tried 
by court martial. If convicted he may, after five 
years clear of the defaulter book, be recommended 
' to commander-in-chief for a new one, for which 
he would have to pay. 

Q. R. XXI. If he lost it from neglect, he may be recom- 
^4' mended for another at his own expense, after be- 
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ing two years clear of the defaulter book ; -and if 

he lost it accidentally, he may be recommended 

for another at once. The public will only give 

him another if he lost it accidentally on duty. 

The board are always to take evidence of charac- q. r. xxr. 

ter. A soldier cannot be tried for making away 15. 

with a medal, if he has been discharged since he 

obtained the medal, and has again enlisted ; for, 

when he took his discharge, the medal became 

his private property. Attempting to sell, or offering 

for sale, cannot be tried under this section, but 

may be tried under section 40. 

OFFENCES RELATING TO FALSE DOCUMENTS AND 

STATEMENTS. 

Signing false reports, &c. A. D. A. 25. 

Knowingly making false or fraudulent state- 
ments or omissions, or being privy to their being 
made. 

Suppressing documents with intent to defraud 
or injure. 

Making a false declaration — 
imprisonment or less. 

Neglecting to make a report which it was his A. D. A. 26. 
duty to make, or signing it in blank — 

officer, cashiering or less ; 

soldier, imprisonment or less. 

With regard to false returns, observe that you 
must prove that the return was false, that the 
prisoner knew it to be false, and that the person 
calling for the return was authorized to demand 
it. 

Making false accusations against other officers False 
or soldiers ; or, when making a complaint, making accusations. 
a false statement affecting the character of an ^-l^'-^—y' 
officer or soldier, or suppressing material facts. 

n 
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Making a false statement in respect of prolongs 
ation of furlough- 
imprisonment or less. 

Fw false statements about desertion^ dc.j see 
before under " desertion.'' 

A. D. A. 88. ^or contempts of courts &c.^ see before ^ chap- 
ter r. 

l^^^J For wilfully giving false evidence virhen ex- 

xB,iioTL^ amined on oath or solemn declaration before a 

A. D. A. 29. court martial, or any court or oflBcer authorized by 

the Army Discipline Act to administer an oath — 

imprisonment or less. 

BILLETING, IMPRESSMENT CABBIAQES, &C. 

A. D. A. 30, -poT offences in relation to billets, or as to im- 
^'' pressment of carriages — 

officer, cashiering or less ; 
soldier, imprisonment or less. 

OFFENCES IN RELATION TO ENLISTMENT. 

A. D. A. 32. Soldier or sailor discharged with ignominy, re- 
enlisting without declaring the circumstances of 
his discharge — 

penal servitude or less. 

This section does not apply to soldiers who are 
discharged merely because they have been con- 
victed of felony by a civil court, or in other ways 
involving discredit, but only to those who have 
been discharged " with ignominy " by sentence of 
coiirt martial, or summarily as " incorrigible and 
worthless '* by order of the commander-in-chief 
or other proper authority, or "dismissed with 
disgrace " from the navy. 

A. D. A, 33 Making false statement on attestation. 

A. D. A. 34. Enlisting a man whom he knows to belong to 
the regulars, reserve^ militia or navy, or to have 



( 99 ) 

been discharged with ignominy, or wilfully break- 
ing enlistment laws — 

imprisonment or less. 

Using traitorous or disloyal words regarding A. D. A. 35. 
the Sovereign. 

Disclosing information about forces or stores A. D. A. 36. 
in such manner as to produce effects injurious to 
Her Majesty's service — 

officer, cashiering or less ; 
soldier, imprisonment or less ; 

This would meet all such cases as writing im- 
properly to newspapers, &c. 

This does not apply to traitorous disclosures, 
which would come under section 4 or 6. 

Note, that this applies to all persons subject 
to military law, whether serving with the forces 
or not. 

Officer or non-commissioned officer striking or a. D. A. 37. 
ill-treating a soldier, or, having received pay due 
to an officer or soldier, refusing to give it to him, 
or detaining it walawfully. 

Fighting, being concerned in or conniving at ^^ d^ ^^ -g^ 
fighting a duel. 

Attempting to commit suicide. 

Refusing to deliver to civil power soldier or a. D. A.39. 
officer accused of civil offences. 

It must be proved that the demand for his deli-, 
very was legally made ; e.g.., if the civil magis- 
trate has no jurisdiction to try him except on the 
request of the civil authorities, the commanding 
officer is not liable to be prosecuted under either 
this section or section i ^^ for refusing to deliver 
the man thus illegally demanded. 

Committing any act to the prejudice of good ^. d. a. 40 
order and military discipline, not specially pro- 

h2 
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vided for in any other section of the Army Dis- 
cipline Act — 

officer, cashiering or less ; 
soldier, imprisonment or less. 

An oflfence to be tried under this last, the 40th 
section, must be — 

15^. — One which is to the prejudice of good 
order and military discipline. 

2nd. — One which has no section of the Army 
Discipline Act specially framed to deal 
with it. 

It is this last point which more specially calls 
for your attention, as it is very common to see 
charges submitted for such crimes as — 

Making away with kit. Section 24. 

Falsely confessing desertion to commanding 
officer. Section 27. 

Making false entry in small book. Section 25. 

Making disturbance in billets. Section 30. 

All charged under the heading of " conduct to 
the prejudice, &c." It is wrong so to charge them, 
and doing so shows that a man is ignorant of the 
fact that there is a particular section to meet 
the case. 

OFFENCES PUNISHABLE BY ORDINARY LAW. 

SecondtriaL A person who has been tried by court martial 
A. D. A. 155. may be afterwards tried by a civil court for the 
same offence, but such court shall, in awarding 
punishment, have regard to the military punish- 
ment which the prisoner may already have un- 
dergone for the offence. 

If a person has been acquitted or convicted of 
an offence by a civil court he cannot be again 
tried by any court, civil or military, for that 
offence. 
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It will be observed that this is confined to 
trial, and does not extend to punishments, such 
as reduction or dismissal which can be inflicted 
without trial. 

An officer neglecting or refusing to deliver up Refasing to 
to the civil power any officer or soldier accused assist civil 
of an offence, or who wilfully obstructs or refuses P^^®^* 
to assist constables in apprehending such officer 
or soldier, may be found guilty of a misdemean- 
our in a 'superior civil court. 

He might be punished by a military court un- 
der section 39. 

If such offence be committed out of the United 
Kingdom, it is deemed to be within the juris- 
diction of the High Court of Justice in England. 

A court martial cannot try treason, murder, jrial of 
manslaughter, treason- felony, or rape committed civil offen- 
in the United Kingdom, or anywhere in Her c®^ by conrt 
Majesty's dominions (except Gibraltar) except on ^^"p^* . j 
active service or at places more than one hun- 
dred miles from a city or town where the offender 
can be tried by a competent civil court. 

When tried by court martial the following 
punishments can be awarded on conviction, viz., 
for — 

Treason^ death or less. 

Murder^ death. 

Manslaughter, ] 

Treason'Felony, I Penal servitude or less. 

Bape, , J 

In England or elsewhere any other offence not 
specified in the Army Discipline Act as a military 
crime, and which is punishable by the law of 
England, may be tried by court martial, and 
either such punishment given as could be given 
for an act to the prejudice of good order and mi- 
litary discipline (section 40), or such punishment 
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as the law of England awards for the offence. 
(For these, see some good work on English civil 
criminal law, such as Archibald.) It is to be 
notified that civil offences can be tried by any 
A. D. A. 47. court martial competent to try the offender. A 
court so trying an offence cannot give a greater 
punishment than lies within its ordinary powers ; 
e.g. J a regimental court martial cannot give 
death, penal servitude, imprisonment in excess 
of forty-two days, or discharge with ignominy. 

A. D. A. «:4 Sentence of death or penal servitude passed 
(9). in India by court martial for a civil offence must 

be approved by the governor-general or governor 
of a presidency ; or if in a colony, by the gover- 
nor of the colony. 



CHAPTER X. 



VAEIOUS REGULATIONS, PENALTIES, &C. 

Redress of Wrongs. — ^An officer should first ^* ^* ^' 4«» 
apply for redress to his commanding officer ; if he ^^' 
does not get satisfaction, he may complain to the 
commander-in-chief, who enquires and reports to 
Her Majesty through a secretary of state. A 
soldier should complain to his captain ; if he does 
not get redress, then to the commanding officer ; 
and, if he does not get redress, then to the 
general or officer commanding the station. 

If false statements affecting the character of A. D. A. 27. 
any officer or soldier be inserted in such com- 
plaints, or if material facts be wilfully suppressed, 
the complainant can be punished under section 
27. There is no punishment for making a fri- 
volous complaint. 

Provost Marshal. — A provost marshal and his A. D. A. 72. 
assistants may be appointed abroad by the 
general officer commanding a body of forces. 
He can arrest persons subject to military law 
committing offences, and carry into execution 
sentences of courts martial, but cannot inflict 
punishments of his own authority. On active 
service he may bring any such offenders before 
an officer commanding a detachment, &c., and 
the offender may be tried by court martial, and 
where no ordinary court can be assembled, he 
may be tried by field general court martial. 

An officer's pay can be stopped for any time Deductions, 
absent without leave, unless a satisfactory ex- officer's pay. 
planation be given through his commanding ^•■'^•^•'33« 
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officer, and approved by the secretary of state. He 
may also be made to pay for any loss or damage 
the sum awarded by a court martial, and for any 
pay of an officer or soldier he may have illegally 
retained. 

Ezemp- A soldier cannot be taken out of the service or 

tions, Bol- compelled to appear before a court of law except 
A D^A, I ^8 ^^^ ^ crime punishable with fine, imprisonment, 
'or some greater punishment, or for a debt of over 
thirty pounds. He cannot be so made to ap- 
pear for breaking a contract, absenting himself 
from his service, &c. 

Small debts. He can^ however, he sued after due notice 
given him, and after judgment execution may 
be had against any private property of his, but 
his person, pay, arms, equipment, &c., cannot be 
touched. 

Liability for He cannot be punished for deserting his wife 
^f/^ or family ; but a civil court may order a sum for 
A Tk A^^.^ their maintenance, or for that of a bastard child: 

A.JJ.A. 139. 11. n 1 

but, as above, nis person, pay, &c., cannot be 
touched. 

The secretary of state may, if he think fit, 
order a sum not exceeding six pence a day from a 
non-commissioned officer's pay if he be not under 
the rank of sergeant, and three pence a day from 
any other soldier's pay, to be deducted for their 
support. 

A summons on a soldier for such a matter is 
left on his commanding officer, and sufficient 
money must be deposited for the soldier to attend 
the hearing of the case, and return from doing so* 
The summons is inefiectual if he be under orders 
for embarkation to serve abroad. 

of time of^ ^ person cannot be tried by court martial for 
triaL an offence committed more than three years 

A.D.A.154 ^ 
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before the date on which his trial begins, except 
for — 

(a). Mutiny. 

(J). Desertion. 

{c). Fraudulent enlistment. 

Desertion, except on active service or frau- 
dulent enlistment, cannot be tried when the 
soldier has served for three years in an exemplary 
manner subsequent to the oflfence ; but, if his 
oflFence was fraudulent enlistment, he forfeits all 
service previous to it, and his last enlistment 
alone holds good. 

A non-commissioned officer may be summarily SnmiMry 
reduced to a lower grade or to the ranks byjj q^q. ' 
order of — A. D. A. 1 75 

(a). The commander-in-chief. (^)* 

(b). The commander-in-chief of India or an 
Indian presidency. 

If a reserve man absent himself twice con-^^^"^^" 
secutively from the place where he is ordered ^y^^' ^^^^^ 
to present himself for pay, or is insubordinate to a.D.A. 177, 
the person appointed to pay him,, or fail to 
comply with reserve force regulations, he is lia- 
ble, on summary conviction, to imprisonment 
with hard labour for not over three months, or 
he may be tried by general or district court 
martial. 

Corporal punishment — puSsi- 

— is only awardable on active service and for°^®^*- 
oflfences punishable with death, for which see ^V^C ^' ^^ 
appendix A. 

Warrant officers are not liable to it. A.D.A. 174 

(2). 
Female camp-followers are not liable to it, a. D. A. 44 

It cannot be awarded to a non-commisioned ^ p ^ . . 
officer or to a reduced non-commissioned officer (5)'. 
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for offences committed whilst a non-commissioned 
officer ; 
A. D. A. 44 jt cannot exceed twenty-five lashes ; 

A. D. A. 44 It may be commuted to imprisonment with or 
(6). without hard labour not over forty-two days. 

A.D.A. 129. In prison^ corporal punishment may be given, 
not exceeding twenty-five lashes, according to the 
Prison Acts. 

Eecruit A recruit making knowingly false answers at 

J^^^^^S attestation may be summarily imprisoned for 
wers.*^*" three months ; or if he has been attested, he may 
A.D.A. 9S.be so punished or tried by court martial under 
section 33. 

Erteusion A soldier, who from sickness or other casualty, 

A^ T)^^^^f fi' ^^^ ^^^ ^^® furlough extended by an officer not 
' ' * ^ * under the rank of captain, or by a justice of the 
peace as provided in the Army Discipline Act, 
section 166, is not liable to be treated as absen 
without leave. 

Courts of Courts of request may be held in India in 
request. any place out of the jurisdiction of a small 
A.D.A. 141- Q^^QQ court ; they may be assembled by the 
commanding officer of the camp, garrison, or 
cantonment ; they can take cognizance of debts 
not over Rs. 400 owed by officers or sutlers ; non- 
commissioned officers and soldiers are not liable 
to these courts, nor can a soldier prosecute an 
officer before them, nor one officer prosecute 
another officer. They must consist of five or 
three commissioned officers. The president must 
be a field oflficer, if practicable, and never under 
the rank of captain, and every member must 
have five years' service as a commissioned officer. 
They are sworn, and take evidence on oath. 
They can award execution against any private 
property (not military equipment), and can 
order half the officer's pay and allowances to 
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be stopped till the debt is paid. In case of a 
sutler or person drawing no pay, he may be im- 
prisoned within the military boundaries for any 
period not exceeding two months, if the debt be 
not sooner paid. 

Pay can only be ordered to be stopped as 
above whilst the debtor is in India. 

Every soldier of the regular forces discharged, ^^^^^g 
for whatever reason, must be given a certificate 
stating his service, conduct, character, and cause 
of discharge. 

He can only be discharged by — 

(a). Authority from Her Majesty direct. 

(b). Sentence of discharge with ignominy of 
a court martial. 

(c). Order of the competent military authority, 
which is defined in section 98. 

A recruit can claim discharge within three a. D. A. 78, 
months of his attestation on payment of ten 
pounds, except when the reserve soldiers are 
called out, when he may be retained till they 
are no longer required. 

He may be discharged at the completion of a.D.A. 86. 
the term of his original enlistment or re-engage- 
ment. 

By order of a court of summary jurisdiction a. D. A. 92 
when claimed as an apprentice or indentured (2) 
labourer in a colony — 

1 . A soldier enlisted for general service may, Transfers, 
within three months of his attestation, be trans- A. D.A. 80, 
f erred to any corps of the same branch of the 
regular service. 

2. AVith his own consent he may at any time 
be transferred to any corp of regulars. 
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3- He may be transferred to any corps of the 
same branch of the service — 

(a). When invalided from service beyond 
seas. 

(b). When his corps is ordered abroad, and he 
is medically unfit to go, or is within two 
years of the completion of his service. 

(c). When he is serving abroad, and his 
corps is ordered home or to another 
station, and he has more than two 
years of his original enlistment un- 
expired. 

NoTE.^ZAts does not apply to men who have re-^ngaged^ or who 
have extended their army service for the residue unexpired of their 
term of twelve years, 

4. When a soldier has been transferred to 
serve as a warrant officer, or armourer sergeant, 
or to army hospital corps, or army service corps, 
or to staff or mounted military police, &c., he 
may be removed and transferred to any corps 
of regulars at home, or in the station where he 
is serving, and made to ser\'e either in his 
original or a lower rank. 

5. A soldier who has been guilty of deser- 
tion or fraudulent enlistment, and has either 
been convicted or has confessed, and his trial 
been dispensed with, — 

— or who has been sentenced by a court martial 
to imprisonment for six months or more, — 

— is liable, in commutation, wholly or partly of 
other punishment, to general service, and may 
be from time to time transferred as ordered. 

6. A soldier committed as a deserter by a 
court of summary jurisdiction may be transferred 
to any corps of regulars without prejudice to 
his subsequent trial. 
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In time of war, or when soldier is on service A.D.A.83. 
beyond seas, or when reserve is called out, a Prolonga- 
soldier maybe detained and his service prolonged *io^,^^ 
for a period not exceeding twelve months. 

A soldier may remain in the service, with per- ^, d^ ^ g^^ 
mission, after twenty-one years' service, but can 
at any time claim his discharge on three months' 
notice. 

When an officer is convicted of an offence Officer con- 
against the Army Discipline Act by a civil court, dieted by 
a certificate of such conviction and the judg- ^ ^ a^^<«: 
ment of the court must be sent to the secretary (4), ' 
of state. A.D.A.108. 

An officer whilst subject to military law may not Disabilities 
act as a justice of the peace to attest soldiers, of officers, 
except militia officers whilst disembodied. A.D.A.(9o). 

An officer of regulars on full pay cannot be A.D.A.140. 
sheriff of a county, &c., mayor or alderman, or 
office-holder of any municipal corporation in the 
United Kingdom. 

This does not apply to the auxiliary forces A. D. A. 173 
when assembled for annual training. (4)' 

PENALTIES. 

Penalty for unlawful recruiting. Fine not ex- A. D. A. 94. 
ceeding £20. 

Officer improperly demanding billets is guilty A. D, A. 108. 
of a misdemeanour. 

Officer or soldier committing an offence about 
billets, punishable under Part I. of the Act, but 
for which no remedy is given by Part II., may 
be fined £50. 

Officer or soldier committing a similar offence a.D.A.us. 
about impressment of carriages. Fine not ex- 
ceeding £50 — not under £2* 
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A. D.A.I 1 6. OflScer or soldier not paying for billets or 
carriages, &c., or — 

— keeper of victualling house or owner of car- 
riage, animal, &c., having suffered ill-treatment, 
and having first (if possible) complained to the 
commanding officer — 

— court of summary jurisdiction may certify the 
same to secretary of state, who will order the 
same to he paid, or, if he think the claim ex- 
cessive, may order the complaint to go before a 
county court of summary jurisdiction. 

A. D. A. 1 1 8. Any person making a fraudulent claim to be 
provided with carriages, animals, billets, &c., is 
liable, on summary conviction, to imprisonment, 
with or without hard labour, for not over three 
months, or to a fine not less than £i and not 
over £5. 

A.D.A.148. Trafficking in commissions, promotions, or 
exchanges. Fine £100, or imprisonment not 
exceeding six months, and, if an officer, to be 
dismissed the service. 

A.D. A. 149. Buying, taking in pawn, &c., a soldier's neces- 
saries, or soliciting him to sell or pawn them, or 
assisting him to do so — on summary conviction — 

15* offence. — Fine not over £20, and treble the 
value of the property. 

ind offence. — Fine not over £20, and treble the 
value of the property, but not less than £5, or 
imprisonment, with or without hard labour, not 
exceeding six months. 

If such property be found in a person's pos- 
session, and he cannot satisfactorily account for 
it, he may be fined £5 or less. 

^ . ^ A court of summarj' jurisdiction can try any 

snmnary offence triable in a civil court, except misde- 
jurisdiction. meanours or offences punishable on indictment. 
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The court consists of a justice of the peace, A.D.A. i8i. 
or police magistrate, &c. 

A misdemeanour means, in India, an oflFence 
punishable by fine or imprisonment. 

An indictable offence means one punishable a. D. A. 172 
by rigorous imprisonment. (?)• 

A month means a calendar month. Month. 

A year means twelve calendar months, and Year, 
may be held to commence on any day in any 
month. 

On active service means whenever a person. Active 
subiect to military law, is attached to, or forms a^^^^'q, 

t n n !_• V • J • x« A.JJ.A. 151. 

part 01, a lorce which is engaged in operations 
against the enemy, or is engaged in military 
operations in a country or place wholly or partly 
occupied by an enemy, or is in military occupa- 
tion of a foreign country. 

Enemy includes armed mutineers, armed Enemy, 
rebels, armed rioters, and pirates. 



COURTS OF INQUIRY. 

Her Majesty is empowered to make rules, &c., A. D. A. 69 
for the assembly and procedure of courts of (0- 
inquiry. 

A court of inquiry may be held when a soldier a. D. A. 70. 
has been absent without leave for twenty-one Court on 
days. It takes evidence on oath regarding such ^^%^ 
absence, and deficiency of equipment, kit, &c., *^^®^^®* 
and the court makes a declaration accordingly ; 
this declaration is to be recorded by the com- 
manding officer in the regimental books. 

If the soldier does not afterwards surrender or 
be apprehended, this record has the legal effect 
of a conviction of desertion. 
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If he is apprehended or surrender this record 
can be produced as evidence of his absence 
and deficiency of kit, &c. [See ^* evidence — 
documents admissible."] 

Othercourts Other courts of inquiry may be assembled 
of inquiry, by an officer in command of any body of troops, 

^^^^ * 8-^ ^°^ ^^^^ enquire into any thing which they are 
eg. ^ ordered to do. Written instructions should be 
furnished to them. They may consist of any 
number of officers of any rank and corps. 
They cannot compel civilian witnesses to at- 
tend, and cannot take evidence on oath. ' 

If held on any matter affecting the character 
of an officer or soldier, such individual must 
have full opportunity of being present during 
the inquiry, and of making any statement he 
may wish to make, and of cross-examining wit- 
nesses, and may produce witnesses in defence 
of his character. 

The court is, in such a case, to give no 
opinion. 

The proceedings cannot be given in evidence 
against an officer or soldier at his subsequent 
trial. 

If he be tried for a matter which has been 
reported on by a court of inquiry, he is entitled 
to a copy of the proceedings of the court of 
inquiry. 

If the officer to whom the proceedings are sent 
form an opinion adverse to the officer or soldier 
whose conduct was inquired into, such opinion 
is to be communicated to such officer or soldier. 

Officers who have been members of the court of 
inquiry are not to be detailed as members of a 
suhsequent court martial on the same matter. 



CHAPTER XL 



EVIDBNCB. 



With regard to evidence, courts martial con- A.D.A. 124, 
form, generally, to the rules observed in the ^^S- 
practice of civil courts, and it has been definitely 
laid down that it is only the English rules 
which are to guide the proceedings of courts 
martial held under the Army Discipline Act. 

It is important to have a clear idea of what 
evidence is admissible and what is not so, as, if 
inadmissible evidence be not rejected, not only 
may injustice be done, but the proceedings may 
be immensely protracted. 

Evidence is all legal ineans^ exclusive of argu- Deflnitioii 
ment or deduction^ which tend to prove or dis- ^^ ©vidonce 
prove any matter which has been submitted for 
the determination of the court 

The principal means are — 

1 . " Parole " or " oral" testimony of witnesses 

examined viva voce in court as to facts 
within their own knowledge. 

2. Written or documentary evidence pro- 

duced in court. 

3. There are certain matters which courts 

are bound to notice judicially — i.e., 
without proof Such are — 

Acts of Parliament. 

Queen's regulations. 

Royal warrants and regulations. 

Every body is supposed to know them, and 
the court may refer to them to refresh their 
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Proof. 



memories without their being produced, and 
sworn to, as all other books, papers, &c., must be 
when adduced as evidence. 

A.D.A.S3. The members may also inspect for themselves 
any things or places properly identified by evi- 
dence, and considered material to their decision. 

Proof is not the same as but the consequence 
of evidence. 

A matter is considered to be legally proved 
when it is established hy competent and satisfaC' 
tory evidence. 

Competent evidence is such as is admissible by 
law. 

Satisfactory evidence is such as will satisfy a 
reasonable and unprejudiced mind. 

There are five maxims or general rules of evi- 
dence which must be thoroughly learned and 
understood. 



Matter 

when 

proved. 



Bnles of 
evidence.^ 



Bnlel. 



Points at 
i88ue« 



RULES OF EVIDENCE. 

1. The evidence must be confined to the 
points at issue. 

2. The burden of proof lies jvith the party 
making the assertion. 

3. The substance only of the issue or charge 
need be proved. 

4. Hearsay is not evidence. 

5 . The best evidence must be produced which 
the nature of the case admits of. 

Rule I . — The evidence must be confined to the 
points at issue. 

What are points at issue % 

Points at issue are facts alleged by the prose- 
cutor in his arraignment, and denied by the pri- 
soner in his plea of '* not guilty." 
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All evidence which does not go to prove one 
or other of these issues, should be rejected. 
Evidence, however, which is, at first, apparently 
irrelevant, may really bear on the issue impor- 
tantly ; therefore, the court must exercise a care- 
ful discretion, but may refuse evidence unless it 
can be shown in what way it will be useful. 

Sometimes circumstances which have not an Evidence 
immediate and direct bearing on the very point P^™®ctly 
at issue, may afford an indirect and consequen- the pohits 
tial inference to prove or disprove the disputed at issue, 
fact, and such evidence should not be disallowed. 
A question which would be irrelevant in the exa- 
mination-in-chief may be quite allowable in cross- 
examination ; and though, as a rule, enquiry into 
facts, other than those which are charged, would 
not be allowed, yet, in the absence of direct 
proof, if it can be shown that they bear indirectly 
on the point at issue, such evidence may be taken; 
e.g. J in a charge for stealing, though it is not 
material, in general, to enquire into the taking 
of other goods not mentioned in the charge, yet 
if goods stolen the same night from the same 
or adjacent premises were found in the prisoner's 
possession, it would be strong presumptive evi- 
dence that he had been in or near the owner's 
house at the time, and in that point of view it 
would be material. 

In desertion cases it is frequently necessary to 
enquire into collateral matter, such as selling of 
uniform, purchase of plain clothes, &c., in order 
to prove that the accused had no intention of 
returning, such intention being one of the points 
at issue. 

No evidence of had character can be given Evidence of 
against a prisoner as an argument for his guilt; character. 
e,g.^ on a trial for murder, evidence as to attempts 
to murder other men would be excluded, but 

12 
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ACuS or 
words of 
CO -conspi- 
rators. 



threats against or previous attempts to assassi- 
nate the deceased would be admissible as evidence 
of intention, as would also any evidence showing 
the existence of a motive likely to mstigate him 
to commit the murder in question. 

Although evidence of bad character cannot be 
brought forward before the finding, yet evidence 
of good character may be brought forward in the 
defence. 

Character unconnected with the charge must 
not be allowed to weigh as evidence : e.g., evi- 
dence of gallant conduct in the field on a charge 
of theft, or evidence of honesty on a charge 
of misbehaving before the enemy ; such evidence 
must be taken, but must not be weighed. Where 
there is point blank contradiction of evidence as 
to facts, and the prosecution is weak, evidence 
of character becomes most important, especially 
where there is only one evidence on each side, 
such as charges of assaulting women in railway 
carriages, &c. 

In charges of conspiracy, acts or words of any 
one of the party, if in pursuance of the original 
concerted plan, are considered as the acts or words 
of the whole party, and evidence regarding them 
is admissible against the others. Evidence as to 
the history and nature of the conspiracy, even 
before the prisoner had anything to do with it, 
is admissible. Evidence as to the prisoner's con- 
duct after the crime may be received if it be such 
as would tend to show whether he had committed 
the crime or not. 

Writings and words being part of the res gestae 
are evidence against co-conspirators, but state- 
ments and writings of conspirators, not being 
part of the res gestae^ but mere relations or nar- 
ratives of some part of the transaction, are treat- 
ed as hearsay, and are not admissible. 
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What are ^^res gestae "? ^^ lies gestae'* are all '"Besgestae." 
acts and transactions forming part of the matter 
under investigation. 

In the same manner as collateral testimony 
can be brought against the prisoner to show 
intention, so can he bring similar evidence in his 
defence to disprove such intention; e.g.^ on a 
charge of murder he may prove acts of kindness 
and expressions of good will towards the deceas- 
ed to show that his intention was not likely to be 
what the charge imputed. 

Bule 2. — The burden of proof lies with the Bide 2. 
party making the assertion ; e.g.^ if the charge be 
drunkenness, it is for the prosecutor to prove 
that the prisoner was drunk, not for the prisoner 
to prove that he was sober. 

If the prisoner plead guilty, the prosecutor is 
relieved of the burden of proof. 

During the trial the burden of proof is fre- 
quently shifted on to the prisoner by means of 
what in law are called " presumptions." The 
following are the principal ones : — 

(a). In all cases where an action is unlawful Presump- 
the law will presume criminal intent ; e, g., — tions. 

Ex. I. A man is killed by the prisoner ; if 

accidentally or in self-defence it 
is for the prisoner to prove that 
it was so, because killing a man 
is an unlawful act, therefore the 
law will presume criminal intent 
unless proof be brought to the 
contrary. 

Ex. 2. Forgery. — The criminal intent must 
be proved by the prosecutor, be- 
cause the act of writing another 
man's name is not a crime unless 
it be done with criminal intent. 
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Ex. 3. Desertion. — It is sufficient for the 
prosecutor to prove absence 
without leave, for this is an ille- 
gal action; the prisoner must 
prove the intention to return. 

(J). The possession of stolen goods shortly 
after the theft throws on the possessor the onus 
of accounting for his possession of them. 

{c). A letter properly addressed to prisoner 
and posted. The law will presume that he re- 
ceived it, unless he prove that he did not. 

{d). The law presumes " omnia rite esse 
acta " — i. e.f that all necessary things have been 
done, unless disproved ; e. g., — 

1 . A soldier tried. You need not prove his 

enlistment. 

2. Soldier tried for striking an officer. You 

need not prove the officer's commis- 
sion. 

(e). The law presumes that every m/m is inno^ 
cent until the contrary be proved. This does not, 
however, invalidate (a), viz.^ that if you prove the 
illegal act, the law will presume illegal intention. 

{f). In civil law, a receipt for subsequent rent 
is presumptive proof that rent for the same pre- 
mises for a previous period has been paid ; and, 
similarly, proof of the settlement of a soldier's 
accounts for a particular month would, in the 
absence of proof to the contrary, be presumptive 
proof that he had been settled with for any 
former month. 

{g). It is the duty of officers to make them- 
selves acquainted with the orders published in the 
order book. A court will presume that an order 
so published was known by such officer, unless he 
bi:ought proof of his not having been able to see 
it. 
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(A). When an action is done which is injurious 
to another man, the law will, jjnwKJ /ao^, presume 
malice. 

These are the principal "presumptions." Q.E. Appen- 

On a charge for " having wilfully maimed or ^C> 26, 27 
injured with intent to render unfit for the service." 
In default of other evidence the intent would be 
presumed from the illegal act of maiming, &c. 
[The old rule (a)]. 

Lord Mansfield points this out very clearly. 
His words are — 

"Where an act, in itself indifferent, if done when in- 
with a particular intent, becomes criminal, then tent must 
the intent must be proved and found ; but where ^proved, 
the act is itself unlawful, the proof of justification gmn^^ ^'^" 
or excuse lies on the defendant, and in failure 
thereof the law implies a criminal intent." 

Bule 3 . — The substance only of the issm or Rnie 3. 
charge need be proved. 

This is to prevent minor issues— i. e., small 
things which do not really affect the charge — from 
interfering with the course of justice. 

All offences may be divided into — 

1 . Specific act. 

2. Concomitant circumstances which are 
merely an aggravation. 

If the second part, or aggravating circum- 
stances, be not proved, the prisoner may still be 
found guilty of the other part. 

In cases of slander or disrespectful words, a 
slight discrepancy will not matter, so long as the 
material part of the words be proved. This rule 
is applicable in cases in which the evidence fails 
to establish the full import of the offence, but 
nevertheless proves facts which are sufficient to 
constitute a crime which is included in the 
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charge ; thus, a soldier charged with desertion may 
be found guilty of absence without leave ; or one 
charged with striking a superior officer in the 
execution of his office may be found guilty of 
striking only. It must, however, be borne in 
mind that, though a man may be found guilty of 
a minor offence of the same kind, involving a 
lesser punishment, you can never find him guilty 
of a greater crime than that charged, which would 
entail a greater punishment. 

Bule 4. -S^^^ 4- — Hearsay is no evidence. 

Hearsay evidence is evidence of the statements 
of third persons made in the absence of the pri- 
soner. 

It applies to written as well as to spoken 
matter, and includes any verbal or written narra- 
tive of facts given second-hand, and the value of 
which depends, not on the veracity of the witness 
before the court, but on that of another person 
not present. Such evidence is rejected on the 
broad principle that every fact must be proved on 
oath in the presence of the court, and that the 
witness must be open to cross-examination. 

The point at issue may be, not whether a 
statement was true or not, but whether it was 
made; e.g., a Fenian informer was allowed to 
state what passed at Fenian meetings to show 
that they were treasonable ; but if his statement 
went on to repeat a narrative there told by a 
third party, it was not allowed to be taken as 
evidence against the prisoner. A threatening 
statement is an act, not a narrative, and may be 
deposed to. 

What a man has said or written may prove that 
he had certain knowledge. A statement made 
by a third person in the presence of the prisoner 
immediately after the commission of the offience 
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may be received as confirmatory evidence ; e. g., 
a witness deposes " I heard a heavy fall in the 
barrack-room ; I ran in and saw Sergeant Smith 
on the ground ; he was bleeding at the nose ; the 
prisoner, Private Jones, was standing over him. 
Sergeant Smith said: * Private Jones has just 
knocked me down, seize him/ Private Jones 
then ran out before I could secure him." This 
evidence would be admissible as confirmatory of 
any statement subsequently deposed to by Ser- 
geant Smith, because it was made in the presence 
of the prisoner ; but had the evidence commenced 
" as I was entering the barrack-room Private 
Jones ran out, &c.," this witness could not de- 
pose to what the sergeant said, because it was 
not said in the presence of the prisoner. 

There are certain exceptions to this rule, that Exceptiona. 
"hearsay is no evidence," and that every fact 
must be proved on oath in the presence of the 
accused, and ^the witness must be open to cross- 
examination. 

The most important are — 

I . The dying declaration of a person who. Dying de- 
having received a mortal injury, and fully be- claration. 
lieving that he is in immediate danger of death, 
relates the cause of his death, or other material 
circumstance. 

The immediate prospect of death is considered 
equivalent to an oath in influencing the person 
to speak the truth. 

Such a statement, though not made in the 
presence of the accused, nor subject to cross- 
examination, is admissible, but only where the 
death of the person who made the declaration is 
the subject of the charge, and where the circum- 
stances of the death are the subject of the dying 
declaration. 
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Note this,— 'This evidence is not available to 
prove anything else, such as a forgery or other 
crime ; e. g.^ a man dying robbed, his dying de- 
claration is not admissible to prove the robbery. 

Exceptioii2. 2. The declaration of a person robbed or- of 
a woman ravished, made immediately afterwards, 
may be received as confirmatory evidence^ though 
the particulars of such statements cannot be en- 
quired into. 

3. Statements of third persons made in the 
presence of the prisoner are sometimes received, 
not so much as evidence of the acts, but of the 
prisoner's conduct under the circumstances. 

The value of any dying declaration may, of 
course, be called in question ; e. g.j it may be 
shown that the deceased, at the time he made 
his statement, did not believe that he was dying ; 
or that his statement, on oath, would be un- 
worthy of belief. 

Hearsay, finally, is admissible, when the words 
or writings are received in evidence, not as proof 
of the statements therein contained, but as being, 
in fact, transactions in themselves, concerning 
which enquiry may be instituted as to whether 
they have taken place or not. 

Rule 5. Bule 5. — The best evidence must be produced 

V)hich the nature of the case admits of. 

The meaning of this rule is, that no evidence 
shall be admitted which leaves grounds for sup- 
posing that other and better evidence remains 
behind in the possession or power of the party. 
The very production of any secondary evidence 
tends to raise a presumption of some secret or 
sinister motive for withholding the better and 
more satisfactory evidence, and leads to the in- 
ference that the best evidence, if produced, would 
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have led to the detection of some concealed false- 
hood. 

To illustrate the rule. The official record is 
the best evidence of the proceedings of a court of 
justice, and a written document is the best proof 
of its own contents. 

Where it can be shown that the best possible Secondary 
evidence cannot pqssibly be produced, the law®^^®^^®* 
will allow the next best, or " secondary " evidence 
to be taken ; e, g.^ if a document no longer exist, 
or be in the possession of the prisoner, who re- 
fuses to produce it after being called upon to do 
so, then a copy duly sworn to by the person who 
made it, or who compared it with the original, 
or the evidence of the person who wrote the 
original, or of some one who has seen the docu- 
ment and can swear to its contents, may be taken, 
but no unauthenticated copies or hearsay as to 
its contents can be received. 

Now, what is ** the best evidence " % Best evi- 

1. The best is the evidence of your own^®^^®' 
senses, but this is not often available. 

2. The next best is the oral evidence of per- orai evi- 
sons who can speak from their own knowledge dence. 
from having seen or heard, or taken part in the 
transaction. 

Example — 

1 . An original letter. 

2. Some one who can swear to its contents. 

The latter must not be taken unless it can be 
shown that the former cannot be produced. 

3. Evidence at second-hand, called secondary ; 
e. ^., a copy of the letter. 

More will he said on this under " documentary 
evidence'' 
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One wit- Observe that, though the law lays down the 

ness suffl- Jcjnd of evidence, it does not define the amount. 
aent. q^^ witness is sufficient, if his evidence be legally 

EzceptionB. good and satisfy the court. The only exceptions 
are treason and perjury. 

Accomplice. "^^^ evidence of an accomplice is legally suffi- 
cient, but is generally considered to need corro- 
boration. 

Single wit- The credibility of a single witness would be, 
nesB. of course, liable to be impeached, and would 

be judged from attendant circumstances. It is, 
therefore, only when, from the privacy of the 
offence, the possibility of further proof is ex- 
cluded, that a court would be satisfied with the 
evidence of a single witness. 

The question is, not by how many witnesses a 
fact may have been deposed to, but whether it 
has been proved satisfactorily. 

A number of witnesses no more prove a fact 
than a number of arguments prove a conclusion. 

The clear, full, impartial evidence of one wit- 
ness free from all suspicion or bias, is worth 
more than that of a crowd, all making the same 
assertions, yet none of them worthy of belief. 

The value of oral evidence is, that the witness 
speaks from his own knowledge, and his trust- 
worthiness is guaranteed in two ways, viz. — 

{a). By his being on oath. 

(S). By his being open to cross-examination. 

This latter, cross-examination, is — 

I St. — For veracity. 

ind. — To test his powers of memory and ob- 
servation. 
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CmCUMSTANTIAL EVIDENCE. 

Circumstantial evidence is such as indirectly 
proves a second fact by directly proving another 
fact not directly at issue. 

The court must judge of the connection which 
the facts proved have with the points at issue* 

Presumptive proof is proof which arises from Presiunp- 
circumstantial evidence. *iv® proof. 

This evidence is not so easy to falsify as direct 
evidence, and is better tested by cross-examina- 
tion. Its value depends on the number and 
strength of the different chains of evidence, all 
tending to the same point. "Circumstances 
cannot lie," but the conclusions drawn from 
them are frequently incorrect. 

When all the proofs of a fact are dependent 
on one^ the number of proofs neither increase 
nor diminish the probability of the fact, for the 
value of the whole is reduced to the value of 
that on which they depend (just as a rope is no 
stronger than its weakest part); but where the 
proofs are distinct, and independent of each 
other, the probability increases in proportion to 
the number of proofs, for the falsehood of one 
does not affect the others. 

DOCUMENTARY EVIDENCE. 

If any person has in his possession, or under 
his control, any letters, papers, returns, orders, 
books, &c., which are considered necessary to 
the trial, a special clause is inserted in the sum- 
mons to attend ordering him to bring them with 
him. This is called a duces tecum. A personal 
or informal request is not sufficient. 

The prisoner may thus require the prosecutor 
to produce documents. 
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The prisoner cannot be compelled to furnish 
such evidence against himself, but, if called upon 
to do so by the prosecutor, through the deputy 
judge-advocate, or the president, and he refuse to 
do so, after proof of reasonable notice, secondary 
eyidence of their contents may be received. 

The court must decide whether the witness 
should be compelled to produce the documents 
or not ; and if he refuse to do so, he can, if a 
civilian, be attached, and if a military witness, be 
put in arrest, and tried by court martial. 

.Privileged Certain documents cannot be demanded; ^.^., 
documents, minutes of evidence before the privy council, and 
proceedings of a military court of enquiry can- 
not be called for in civil courts without the per- 
mission of the Crown ; nor can the minutes of a 
court of enquiry be called for by courts martial 
without the consent of the superior military 
authority by which the court of enquiry was 
assembled. So also confidential reports or con- 
fidential letters can be produced only by permis- 
sion of superior military authority. Should it be 
refused, the refusal ought to be properly proved, 
and should be recorded in the proceedings. Do- 
cuments may be divided into two classes, viz. : — 

(a). Public. 

(b). Private. 

(a). Public, are all public records, registersj 
pay lists, returns, proceedings of courts, records 
of convictions, and similar documents. 

(5). Private J are all letters, whether official 
or otherwise, and private accounts, receipts, &c. 

Public re- As a rule, all public records are accepted as 
cords. evidence of the facts they are required to re- 

gister, and which are immediately within the 
knowledge of the registering officer; e.g., a 
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prison record could not be brought forward to 
prove a previous conviction, but it could be used 
to prove the date, because the crime was not 
within the knowledge of the prison officer. 

When the original records cannot be conve- Certified 
niently produced, a certified copy is sufficient, ^^P^' 
bearing the signature of the officer who keeps 
the record. 

The following documents are declared to be ad- DocTimenta 
missible as evidence before civil courts or courts »™"8iDle. 
martial by the Army Discipline Act, viz. : — 

1 . Certificate from the clerk of any civil court A. D. A. 15 7. 
of the conviction and sentence or acquittal by it 

of any person subject to military law. 

Sufficient evidence of such conviction^ sentence 
or acquittal. 

2. Descriptive return signed by a justice oi-^-^'^'^S^ 
the peace. [J' ^^ '47 

Evidence of the matters therein stated. 

3. Attestation paper, or declaration made on A. D. A. 156. 
re- engagement, or enrolment. 

Evidence of the person making it having given 
the answers therein recorded. 

4. Record made in regimental books accord- -A.. D. A. 156 
ing to the Queen's Regulation, and signed by ^*^' 
commanding officer, or copy of such record cer- 
tified by the officer having custody of such book. 

This would embrace — 

Record of declaration of illegal absence from -^- ^* ^' 70- 
board. 

Record of soldier's confession of desertion. A. D. A. 71. 

Entries of previous convictions. 

Entries of former instances of dininkenness. 

Evidence of the facts stated by such record. 
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A.D.A.IS6 5- Letter respecting a person having served, 
(4 or not having served in, or having been discharged 

from, Her Majesty's forces or ships, if signed by 
or for a secretary of state, or commissioner of 
the admiralty, or by commanding officer of the 
force or ship to which such person appears to or 
claims to have belonged. 

Evidence of facts stated in such letter. 

A.D.A.II2. 6. Requisition of emergency for transport 
in the United Kingdom, signed by the proper 
officer. 

Evidence^ till the contrary he proved^ of its 
being duly issued and signed, 

A. D. A. 177 7. Certificate from officer appointed to pay 
(3)- a reserve force man that such man has absented 

himself from the place at which he was ordered 
to be present for receipt of such pay. 

Evidence that such man absented himself from 
the said place. 

Proceed- The proceedings of general courts martial 

i^^ of and district or garrison courts martial are 
nmrtial either produced in original, or a copy certified 
how ^y j^^o® advocate-general or his deputy is 

proved. produced. Those of regimental courts martial 
A. D. A. 58. are proved by signature of the commanding 
officer, or of the adjutant having custody of the 
original. Of course, such proceedings will only 
prove that certain evidence was given, or a cer- 
tain statement was made, and will not prove 
any allegation by the recorded testimony of wit- 
nesses at that trial. Evidence, however, given 
by a witness at a former trial, may be read over 
to him in the presence of the new court, and, 
if acknowledged by him on oath, may be entered 
on the proceedings. 
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As before mentioned, when the proceedings 
of a court martial were lost, the sentence was 
proved by the evidence of the president, coito- 
borated by a memorandum made by the confirm- 
ing officer. 

Official letters are, in the eye of the law, pri- 
vate^ and no letter (except the one specially 
mentioned) can be adduced as proof of the facts 
it professes to relate ; e.g., a copy of a register 
is proof of a marriage, baptism, or funeral, but 
a letter from the clergyman stating that he per- 
formed such a ceremony is no proof. Such a 
letter is merely the written statement of a person 
not before the court, not on oath, and not subject 
to cross-examination. 

A letter is, however, proof of itself of its own 
existence, and of the fact of its having been 
written ; e. g.y an insubordinate letter is proof of 
insubordination, and a threatening letter is proof 
of the threat. 

Where a letter is admissible as evidence, a Copy when 
copy is not admissible unless it be shown — admiBsible. 

1 . That the original is not available. 

2. That the copy is a true copy. 

A mere authenticating signature is not suffi- 
cient to prove the latter. 

Where the original is produced, the hand- 
writing must be proved, unless it be admitted by 
the opposite party. Notice of the letters, &c., 
they are required to produce, must be given to 
the opposite party through 'the deputy judge- 
advocate. 

If the handwriting be admitted, and the ori- 
ginal produced, it must be so stated in the pro- 
ceedings or deposed to in evidence. 
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of a ff?' The best evidence of the authenticity of a 
ment ^" document is that of the writer. 

The next best that of persons who saw it 
wriften. 

The third best, that of persons who, from 
knowledge of the writer and his handwriting, 
can depose to it. 

Experts in Experts in handwriting are now admissible in 
handwrit- civil trials, and, therefore, are so before courts 
^' martial ; as a rule, their evidence is not consi- 

dered in itself sufficient, but is corroborative. 

Copies must be attested in court by the person 
who made, or subsequently examined them, com- 
paring them with the original, unless admitted to 
be true copies, which admission must be recorded 
in the proceedings. This does not apply to such 
certified copies as the law declares shall be ad- 
missible without further proof. 

Although the original must, if possible, be pro- 
duced before the court, a copy will do to attach 
to the proceedings. 

" Depositions " are not admissible before 
courts martial, but there is nothing to prevent 
a court being adjourned, and ordered to re- 
assemble in the hospital, or quarters of a sick 
person who is unable to attend, and his evi- 
dence could be there taken. Such adjournment 
must be regularly recorded, and the re-assembly 
of the court subsequently, as mentioned in 
Chapter VI. 

The proceedings of a court of enquiry cannot, 
of course, be brought to prove the facts detailed 
in the statements recorded by it, but the pro- 
ceedings may be adduced in evidence for such 
a purpose as to prove a discrepancy between 
a statement then made and the evidence given 
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before the court martial, or where a man be 
tried for making a wilful false statement before 
such a court. 

Such documentary evidence as may have been 
duly proved and admitted by the court is read in 
open court by the deputy judge-advocate. 

All documents attached to the proceedings 
must be identified by the signatures of the pre- 
sident and deputy judge-advocate. 

The prisoner is often allowed to put in testi- Testimo- 
monials and letters relative to character, although nials, ftc* 
such writings are not legal evidence ; but the 
court should not allow any document which is 
not legal evidence to influence their Jinding. 

CONFESSIONS; ADMISSIONS. 

^^Admissions'' are usually confined to minor 
points; e.g., handwriting or dates; they must 
be recorded in the proceedings, and exclude the 
necessity of evidence on the point. 

" Confessions,'' if voluntary, are admissible 
under whatever circumstances made; but any 
inducement of any kind, whether a threat, or a 
promise of pardon made by any person in autho- 
rity, would render such confession inadmissible ; 
e. g., the circumstances detailed by a man who 
had turned Queen's evidence under hope or pro- 
mise of pardon, are not admissible as evidence 
against him, inasmuch as they were not volun- 
tary. A confession made by a man when drunk 
is admissible, but the court would, of course, 
weigh it accordingly. In the case of a man in Prisoner's 
jail writing a letter, and attempting to send it, letter inter- 
such letter, if intercepted, would be evidence ^P*^ 
agamst him. 

The law takes no notice of oaths irregularly irregnlar 
administered ; ^. ^., if a prisoner put a fellow- oaths. 

k2 
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prisoner on oath not to reveal what he should 
tell him, and then confess a crime, his fellow- 
prisoner's evidence would be admissible to prove 
such confession. 

Statements made by the prisoner to his legal 
adviser are privileged, but the privilege is that 
of the client. 

Confessions made to a priest are not privileged 
by English law. 

Admissions made before courts of enquiry have 
been laid down not to be admissible before courts 
martial. 

Note i. — If any part of a confession he taken, the whole must he 
taken toith equal weight: e.g,,if a person say, " Idid owe the deht, 
hut I paid it,^* the confession cannot he taken to prove the deht without 
also proving that it was paid. 

Note 2. — The confession is evidence only against the confessor, and 
not against his accomplices. 

A plea of " guilty" is a confession in the fullest 
degree, but a court martial is ordered to receive 
and report such evidence as may afford to the 
authority, which has discretion in carrying into 
effect the sentence, a full knowledge of the at- 
tendant circumstances. 
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ORAL EVIDENCE. 

Competency of Witnesses. 

Formerly all interested witnesses were re- 
fused ; but, since the passing of Lord Denman's 
Act in 1843, all witnesses are taken, and it is 
for the court to judge of the credibility of the 
witness. 

There are two cases of incompetency to give 
evidence, viz. : — 

1. Prisoner and his wife. 

2. Want of understanding. 

So long as a man is actually on trial, his evi- 
dence (or that of his wife) cannot be taken ; 
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otherwise it can, however great his interest. Of 
course the court must judge of its trustworthiness. 

An exception to this is that, if a person be-^-^^'-^-H? 
charged with an oflFence against section 149, Army 
Discipline Act (buying, selling, &c., a soldier's 
arms, clothing, equipment, &c.), the accused, or 
the wife or husband of the accused, may, if he or 
she think fit, be sworn and examined as an ordi- 
nary witness in the case. 

A man's wife can only give evidence against Wife's evi- 
him where criminal violence from him to her is *®^ce« 
the charge. 

Persons tried together cannot give evidence for 
or against one another. If the prisoner wish for 
the evidence of another prisoner, he can apply to 
be tried separately. 

If, during the trial, the court find no evidence 
against one of the prisoners, they may acquit him, 
and then call him as a witness. 

A. man awaiting trial on the same charge, and witness 
called by the prisoner in his defence, would not himself 
be cross-examined, so as not to prejudice his own awaiting 
trial, and he need not reply to any question which "* ' 
would criminate himself. 

A man thus awaiting trial could not be called 
as a witness for the prosecution ; if his trial w:ere 
over, he could be so called, as anything he said 
would not injure himself. 

Evidence of accomplices, and of principal Accom- 
against accessory (e. g.^ thief against receiver), plices. 
is admissible, but must be received with great 
caution, and is generally considered to need con- 
firmation. 

A member of the court may give evidence, but Xember of 
it would be undesirable to put him on the court, court, 
if it were knovm that he would be a witness. 



ing. 
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l^!!i*^^^" ^^^ ^- — ^Want of understanding, such as in 
children and lunatics. 

The court must judge for itself; the incapacity 
is only co-extensive with the defect. The court 
may ask a child questions to ascertain the deve- 
lopment of its mental faculties, its religious 
knowledge, and the sense it entertains of the 
consequences of perjury. In case of insanity, if 
the court be satisfied that the witness is momen- 
tarily sane, they may take his evidence ; or if he 
were a monomaniac, and quite sensible as to the 
subject on which he is required to testify, he can 
be examined. 

Want of religious belief no longer debars a wit- 
ness from giving evidence. The law was altered 
in 1869. Such a witness makes a declaration, 
and if he depose falsely, he can be prosecuted for 
perjury. 

Questions as to competency should be dealt 
with before the witness is sworn, but an objection 
may be raised at any stage. Questions as to cre- 
dibility cannot be raised till after the witness is 
examined. 



EXAMINATION AND CROSS-EXAMINATION. 

The examination of witnesses is to be by ques- 
tion and answer, the only exception being when 
the prosecutor is himself a witness. The old 
plan of letting a witness tell his own story, often 
allowed a witness to state a great deal of hear- 
say, and, in fact, to give illegal evidence ; and 
though such portions of his evidence might be 
rejected, still impressions were sometimes thus 
made upon individual members, which the ad- 
missible parts of his evidence were not calculated 
to convey. 
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The evidence must be recorded in the first per- 
son, and, as nearly as possible, in the witness's 
own words. 

Leading questions are such as suggest the an- Leadmg 
swer required. They are not allowed in the ex- ^Tiestions 
amination-in-chief, except perfectly introductory, J^^J^ 
or unless the witness be manifestly an unwilling 
one. 

They are, however, allowed in cross-examin- 
ation. 

Questions would be allowed to be put to a 
child or an unintelligent savage, which would 
not ordinarily be allowed. 

The court must judge of the fairness of the 
question. 

As a rule, a witness can only be examined as Opinion or 
to facts within his own knowledge or observa- ^Hef of 
tion. His opinion or belief is not generally ^'^*^®*** 
accepted. I do not mean that he must, in 
every case, have such certainty as to preclude 
all possibility of doubt ; absolute certainty is not 
necessary, especially in cases of identity or of 
handwriting. A witness who falsely swears that 
he thinks or believes, may be convicted of per- 
jury equally with the man who swears positively 
to that which he knows to be false. A further 
exception is the case of experts — i. e.y scientific 
or professional men ; e. g., a doctor may depose 
to the best of his judgment as to the cause of a 
man's death, or as to a man's mental or bodily 
condition. Experts may depose as to handwrit- 1 Phillips, 
ing. A ship-builder was permitted to give his 522. 
opinion as to the seaworthiness or otherwise of a 
ship which he had never seen, on the facts stated 
in evidence by others. 

A witness may not read his evidence, but may witness 
refresh his memory by referring to notes made using notes. 
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by himself (or by another, and examined by him- 
self), at or about the time of the act. 

The opposite party may demand to see these 
notes, and may cross-examine on them. 

A witness may correct or explain anything in 
his evidence ; the court may recall him to ask 
him if he can explain anything obscure in his 
evidence ; any such correction or explanation is 
to be separately recorded in the proceedings. 
No erasure or alteration in previous entries is 
allowed. 

The examination-in-chief must be confined to 
the points at issue. 

Cro88-exa- Cross-examination is usually against accuracy 
minatioiL qj. credibility of witnesses. A witness may be 

questioned as to facts stated by other witnesses, 

or as to motives by which he may be actuated. 

Much greater latitude is allowed than in the 

examination-in-chief. 

EBSTRICTIONS UPON CROSS-EXAMINATION. 

1 . Questions, the answers to which would cri- 
minate the witness, may be put^ but the witness 
cannot be compelled to answer them. 

or Th%8 applies also to questions which would criminate the hus' 
band or wife of the witness, 

2. Questions, tending to degrade the witness, 
may be put ; and, if relevant to the point at isaue, 
must be answered, provided they do not come 
imder "(i)." 

3. Questions not relevant to the point at is- 
sue, and tending to degrade the witness, may be 
put, but need not be answered. If the witness 
answer the question, you must accept that answer 
whether tnce or not. Evidence to prove the falsity 
of such answer could not be brought forward, 
because that involves a collateral issue. 
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There is one exception to this, viz. — 

A witness may be asked whether he has been 
convicted of felony or misdemeanour, and if he 
refuse to answer, or deny it, evidence may be 
brought to prove it. 

To explain the relevancy or otherwise of a 
question tending to degrade the witness,'— on a 
trial for rape, the woman need not answer whe- 
ther she has or has not had criminal connection i Phillips, 
with another man ; and if she deny it, you can- S^S- 
not bring evidence to prove that she has done 
so ; but the prisoner might ask whether he had 
not, with her consent, previously to the alleged 
rape, had such intercourse, and, if 'she denied it, 
might bring evidence of the fact, because this is 
relevant to the point at issue. 

A witness cannot be compelled to answer on Privileged 
privileged communications ; e, g., such as may comnnmi- 
have passed between a client and his lawyer, cations, 
husband and wife, or confidential communica- 
tions between government officers and their 
subordinates. A person employed by govern- 
ment cannot be compelled to disclose his instruc- 
tions, nor the names of spies, &c. ; nor can a 
vdtness for the Crown be made to disclose 
through what channel information reached 
government. 

A witness may be examined as to what he 
stated on a former trial or out of court, or as to 
his own previous history ; the court may check 
any unnecessary latitude. After cross-examina- 
tion the witness may be re-examined, but not in 
new matter, only to explain what may have 
arisen in cross-examination. 

If a witness has been sworn, but not examined, 
the other party may cross-examine him ; and a 
witness who has originally been called by the 
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prosecutor, and cross-examined by the prisoner, 
may be called in the defence by the prisoner, 
and then cross-examined by the prosecutor. 

A witness may be recalled by the court at any 
time and questioned by it, but either party may 
cross-examine him with regard to this question 
and answer. If a question be objected to, whether 
put or not, it is to be entered on the proceed- 
ings, and the court would then be cleared to 
decide whether it should be put or not. 

Impeach- There are several ways of impeaching the 
ing credibi- credibility of a witness, viz. : — 

1. Cross-examining as to credit — i.e., mak- 

ing him contradict himself as to his own 
evidence. 

2. By specific contradiction of his own evi- 

dence. 

Note. — Anp statements made in examination-in-^htef may he con* 
tradicted by evidence. 

Statements made in ci'osS'examination may he contradicted by evi- 
dence if relevant J not if irrelevant. 

3. By evidence as to general bad character, 

such as that he is not to be believed on 
oath, having been convicted of perjury. 

4. By statements made by the witness out of 

court, provided that — 

(a). The statements were material to the 
point at issue before the court. 

(b). That the witness has been cross-exa- 
mined on them. 

The party whose witnesses are impeached 
may bring evidence to re-establish their credit, 
or to attack the credit of the impeaching wit- 
nesses. 



MILITARY LAW 

AS APPLICABLE TO PERSONS SUBJECT TO 
THE INDIAN ARTICLES OF WAR. 



I PROPOSE to take the headings of the subject 
in the same order as ha3 been followed in the 
preceding chapters on military law as appli- 
cable to persons subject to the Army Discipline 
Act, only noticing those points in which Indian 
military law differs from what I may call Eng- 
lish military law. 

The written part of the code consists of — Indian miH- 

1 . The Indian Articles of War. ^'^ ^^^ 

2. The Military Presidency Eegulations. 

The Indian Articles of War are included in 
an Act of the local legislature, and thus, in 
India, with respect to the persons amenable to 
them, take the place of the Army Discipline 
Act and Articles of War in the English code ; 
whilst, over all persons in or connected with the 
Indian forces, the Presidency Eegulations take 
the place of the Queen's Eegulations. Duration of 

The Indian Articles of War, being in fact a ^^® Indian 
portion of an Act of the local legislature, re- ^^ 
main in force till repealed. 

The persons amenable to the Indian Articles Persons 
of War are, generally, all persons serving in or J"^?^^^^!;' 
attached to the Indian army, as well as the na- 
tive establishment attached to European troops 
in India. The only persons in the Indian army 
not so liable are — 

1. European commissioned officers. 

2. British-bom subjects of Her Majesty, or j ^ -^ 

their legitimate christian lineal descen- page 3. * 
dants. 
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These two classes are liable to trial only un- 
der the Army Discipline Act, and can only be 
LA. W.I 23. punished under the Indian Articles of War for 
contempt of court. Americans or christian Eu- 
ropeans not British-bom, belonging to the Indian 
army, are liable to trial under the Indian Articles 
of War, but the court must consist of European 
oflScers only. 

The classes of persons amenable then are— 

1. Commissioned officers other than Euro- 

pean. 

2. Persons in the subordinate medical de- 

partment. 

3. Warrant and non-commissioned officers, 

and unattested hospital attendants. 

4. Armed soldiers, including unattested re- 

cruits. 

5. Others enlisted and attested ; e. g.^ lascars^ 

syceSj mahouts, grasscutSj &c. 

6. Followers of the army, public or private. 

Note the unattested persons who are liable, 
viz. — 

(a). Hospital attendants. 

{h). Recruits. 

(c). Followers. 

There is no " half-pay list,*' and native officers 
are not liable to trial by court martial after re- 
moval from the service. 

Native non-commissioned officers and soldiers 
are not liable to trial by court martial after 
leaving the service by discharge, dismissal, or by 
being pensioned. 

The European officer, non-commissioned 
officer or soldier, is so liable subject only to the 
limitation of time. 
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The time of limitation is the same as under Time of li- 
the English articles for natives during service. ^^^^' g 

AUTHORITY UNDER WHICH INDIAN COURTS MARTIAL 

ARE HELD. 

The "Indian Councirs Act" authorizes the 
Indian legislature to frame Articles of War for 
the native officers, soldiers, &c., in the native 
Indian forces, and to authorize courts martial 
for the trial of such persons. 

The Indian Articles of War, which were passed i.A.W.,Part 
hy the Indian legislature in 1869, give the power III., h. 
of making orders and issuing warrants for hold- 
ing courts martial to — 

{a). The governor-general of India in council. 

{b). The governors of Madras and Bombay 
in council. 

(c). The commander-in-chief of any presi- 
dency. 

The commander-in-chief of a presidency j ^ ^ p ^^ 
cannot authorize trials in another presidency, in[^ g^'i, 
except in the case of native troops belonging to 
his presidency, and serving in another, having 
been ordered by the governor-general to con- 
tinue subject to his orders. 

The different kinds of courts martial are : — i. A. W. 72. 

1. General courts martial. 

2. Detachment general courts martial (two 

kinds). 

3. District or garrison courts martial. 

4. Eegimental courts martial.! 

5. Eegimental detachment courts martial. 

6. Detachment courts martial. 

7. Summary courts martial (two kinds). 
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Q; C. H. j^ general court martial may be appointed 

oonvened. "7"" 

I. A W. 73. f^fj^y jhe commander-in-chief of a presidency, 

(J). Any officer authorized to do so by a war- 
rant from the commander-in-chief of a 
presidency. 

(c). Any officer in actual command of native 
troops authorized to do so by governor- 
general in council, or the governor of 
a presidency in council. 

(d). Any officer commanding native troops 
not attached to the forces of a presidency, 
authorized to do so by warrant from 
the commander-in-chief in India under 
the authority of the governor-general 
of India in council. 

D. a. C. X. -A. detachment general court martial may be 
by whom appointed by — 

L^^W. 77. i^)' "^^^ commander-in-chief of a presi- 
dency. 

(b). Any officer holding a warrant from the 
commander-in-chief of a presidency to 
convene such courts. 

(c). Without warrant, by officer commanding 
troops, on complaint made of an offence 
against the person or property of any 
resident of the place. 

1^ Note. — These courts cannot be held in British India, nw in 
the dominions of Indian states in alliance with her Majesty , wherein 
Her Majesty's forces are permanently stationed, 

D. C. M. by A district or garrison court martial may be 

whom con- appointed by — 
vouod. 

I. A. W. 79. (^)- '^^^ commander-in-chief of a presi- 
dency. 

(J). Any officer holding a warrant from him 
to convene such courts. 
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(c). Any officer in actual command of native 
troops authorized to do so by order in 
council of governor-general of India, 
or of governors of Madras or Bombay. 

(d). Any officer commanding native troops 
not attached to a presidency, who 
holds a warrant from the commander- 
in-chief in India under the authority 
of the governor-gerieral of India in 
council. 

Note. — A district court martial for trial of a warrant officer ^ ^,, 
of the Indian army is convened as above ; whereas for warrant officers, 
who are under the Army Discipline Act, it must he convened by the 
officer commanding the presidency, 

A regimental court martial may be appointed I. A.W. 83. 
by the officer commanding any regiment or corps. 
JSfo warrant. 

A regimental detachment court martial, by LA. W. 86. 
the officer commanding a detachment of his own 
regiment or corps. No warrant. 

A detachment court martial by — I. A. W. 87. 

(a). Officer commanding any station, force, 
or detachment of men of different 
regiments or corps. No warrant 

(b). On the line of march, or on board any 
vessel, for trial of offences not ordina- 
rily triable by regimental court martial, 
by officer commanding the detach- 
ment. No warrant. 

"NoTE^^Mutinyj desertion^ and disgraceful conduct cannot be so 
tried, 

A summary court martial may be held by — I. A. W. 90. 

{a). Any European officer in actual com- 
mand of a regiment or corps. 

(ft). Any European officer in command of a 
detachment of, or equivalent in strength 
to, three troops or companies. 
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(c). Any European officer in command of any 
European corps or detachment to which 
native details, subject to these articles,, 
are attached. 

(d). Any European officer in charge of an 
arsenal, ordnance establishment, or 
camp equipage depot. 

(e). Any European officer in command of a 
detachment of any strength in detached 
situations, beyond sea, or out of Bri- 
tish India, or on service in the field, or 
when immediate example is necessary, 
and a detachment court martial cannot 
be assembled, nor reference made to 
superior authority without detriment to 
the service. No warrant. 

Observe that, with regard to regimental and 
detachment courts martial, there is no limita- 
tion as to the rank of the convening officer ; a 
subaltern can convene if in command. 

TAW*. COMPOSITION, &c. 

I. A.W. 74. ' 

A general court martial must consist of, as 
a minimum — 

In British India ... ... 9 officers. 

Out of British India ... ... 7 do. 

^ If convened under an order in 

A. A. W.7S. council ... 5 do. 

In this last case, it shall, if so provided in the 
order 9 be composed of either native or European 
officers. 

I A.W 6 "^^^ governor-general, or the governor of a 
'^ ' presidency, may order any court martial to be 
composed of all European officers, or may au- 
thorize any officer so to compose courts. 

I k^ The president is not specially appointed by 

•'°^' warrant or order. The senior officer is the pre- 
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sident In case of his death or unavoidable 
absence, the next senior takes his place without 
any special appointment, provided that the 
necessary minimum number remain. 

No native officer below the rank of subadar, Cptirt mar- 
resaldar, or resaidar can be president of a general *i*l^^- 
court martial. '*^ ' 

There is no rule about the length of time an 
officer must have been in the service to be quali- 
fied to sit on a general court martial. 

Any person subject to the Indian Articles i, a. W. 97. 
ordered for trial by court martial can claim to 
be tried by European officers, except in the case 
of trials under an order in council (I. A.W. 75), 
when it may have been ordered that it shall con- 
sist of natives. 

Every court martial mtist have an interpreter. I.A.W. 102. 

Every general court martial must have ai.A.W. loi. 
judge-advocate, "who shall conduct the pro- 
ceedings," except general courts martial under 
an order in council, which need not have a judge- 
advocate. Every district or garrison, regimental 
or detachment, court martial must, if composed 
of native officers, be attended by a European 
superintending officer of not less than four years' 
service. Mutiny cannot be tried by any other 
than a general court martial. 

No court martial other than a general court I. A.W. 130, 
martial can try a commissioned officer or award *• 
a sentence of death, transportation, or impri- 
sonment over one year. 

. A detachment general court martial, how- 1, a. W. 78. 
ever, must be an exception to this, for it is de- 
clared to " have the same power as a general 
court martial." 

L 
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I, A.W. 171. Civil offences can only be tried by court mar- 
tial out of British India. They can then be 
tried by a general court martial, which must 
have a judge-advocate. 

I. A.W. 1724 No evidence is to be taken of previous convic- 
I.A.W. 173. tions, character, &c., in such case. The sen- 
tence is to be in accordance with the Indian 
Penal Code. 

Sentence not to be carried out till confirmed by 
LA-W. 174. proper authority. Sentence of death not to be 
carried out till confirmed by commander-in- 
chief of the presidency to which the prisoner 
belongs ; or if he belong to no presidency, by 
commander-in-chief in India ; or, when out of 
British India, by the officer commanding the 
forces with which the offender is serving. 

POWEBS OF SBNTEKCE. 

I.A.W.76. A general court martial can sentence to— 

Death. 

Penal servitude for life, penal Servitude not 
over ten years, and not less than four years. 

Transportation for life, or not less than seven 
years. 

Imprisonment, with or without hard labour, 
and with or without solitary confinement, not 
exceeding fourteen years. . 

Dismissal from the service. 

Suspension from rank, pay, and allowances 
for a stated period. 

Degradation to an inferior grade. 

Loss of standing in list of rank. 
Reduction to the ranks. 
Corporal punishment not exceeding fifty 
lashes. 
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Forfeiture of additional pay, good conduct 
pay, and claim to pension. 

Forfeiture of arrears of pay and allowances. 
Stoppages. 

Also if any person be sentenced to transport- 
ation, or to imprisonment for seven years or more, 
the court may adjudge forfeiture of the rent and 
profits of his moveable and immoveable estate 
during such punishment. 

In above note as follows : — 

Deaths sentence of, is only awardable for 
ofFences against Articles j to 23 inclusive, and 
there must be a majority of two-thirds to carry I. A.W. 119. 
it except in the case of a court held under an order 
in councilj when a mcyority is sufficient. 

Penal servitude or transportation^ only for of- 
fences against the same articles. 

Penal servitude is to be given to Americans, I. -A..W. 144* 
or Christian Europeans not of British birth, or 
their Christian legitimate lineal descendants. 

Transportation to other persons subject to the 
Indian Articles of War. 

Transportation, or imprisonment with hard 1. A.W. 155. 
labour exceeding three months, involves, neces- 
sarily, dismissal. 

(a). From date of confirmation in the case 

of a sentence of a court martial, 
(ft). From date of the sentence in the case of 

a criminal court. 

Any person below the rank of warrant officer, i. a.W. 157. 
sentenced for disgraceful conduct to — 

Dismissal, 

Imprisonment with hard labour, 

Corporal punishment, 
shall, on confirmation of such sentence, be dis- 
missed with ignominy* 

l2 



( 148 ) 

Penal senitude limited as follows : — 

For lifej for offences against Artides 7 to 23, 
and for abetting offences under Articles 7, 8^ 10, 
13, 14, 18, 19, 

Not exceeding ten and not less than four yearsj 
for abetment of offences under Articles 9, 1 19 12, 
15* 16, 17,20 to 23. 

Imprisonment is limited as follows : — 

Not exceeding fourteenyearSjfoToSences against 
Articles 7 to 23, or abetting offences against 
Articles 7, 8, 10, 13, 14, 18, 19, 

L A. W. 71. ^ot exceeding ten years, for abetting any other 
offence liable to death or transportation for life. 

I. A. W. 54- -^^ exceeding three years, for offences against 
56. Articles 54, ^^, 56, viz., embezzlement, wilful 

destruction of goyemment property, and giving 
wilful false evidence. 

For abetting other offences than those above 
mentioned, imprisonment is limited to half what 
could be given for the crime abetted. 

I.A.W. 133. Not exceeding twoyears, for any other offences 
against the Articles. 

^ Ayr Dismissal. Observe that this is imperative 

• 57- £qj. embezzlement, wilful destruction of govern- 
ment property, and giving wilful false evidence ; 
as also is forfeiture of arrears of pay and allow- 
ances. Dismissal forfeits all claim to pension. 

Suspension from rank, pay, and allowances. 
Observe that this is only awardable to persons 
of or above the i-ank of warrant officer, and can- 
not be awarded for abetment, or for offences for 
which dismissal is imperative. 

This last remark applies also to— 

Degradation to lower grade, awardable to sub- 
assistant surgeons, hospital assistants, native 
doctors, and warrant officers. 
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Loss of standing in list of rank^ awardable to LA. W. 130. 
any oflfender of or above the rank of non-commis- ^^^' 
sioned officer. 

Beduction^ to non-commissioned officers owZy, I«A,W.i32. 
and not for abetment or for offences involving 
compulsory dismissal. 

Corporal ptmishment can be given under the 
Indian Articles at any time and place, but only 
to reduced non-commissioned officers and others 
below that rank. 

Forfeiture of good conduct pay necessarily fol- 1. A.W. 165. 
lows conviction by any court martial, and may 
be awarded by order of the comanding officer. 

On conviction of disgraceful conduct a gene- i.a.W. 136, 
ral district or garrison court martial may award 
forfeiture of additional pay, good conduct pay, 
and claim to pension on discharge, which might 
have accrued from former service, or to forfeit 
such advantage absolutely, whether from former 
or future service. 

Claim to pension is forfeited by dismissal. L A.W. 3,4. 

Forfeiture of arrears of pay and allowances I. A.W. 137. 
is imperative, on conviction of disgraceful con- 
duct, if the offender be sentenced to dismissal, 
or to a punishment which involves dismissal, to 
the extent necessary to make good any proved 
loss or damage arising from disgraceful conduct. 

Any court may, in addition to dismissal or to a I.A.W. 137. 
sentence involving dismissal, sentence any per- 
son to such forfeiture to the extent necessary to 
make good any proved loss or damage arising 
from misconduct. Stoppages are awardable when 
dismissal is not given, and when any loss or 
damage is charged and proved as arising from 
misconduct. The amo.unt of loss or damage 
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must always be proved. Stoppages are not to 
extend beyond one year, and are limited to — 

Officers^ two thirds of pay and allowances. 

Other persona^ one-balf of pay and allowances. 

NoTB. — Under Indian ArUde$ of War there u no such punishment 
ae forfeiture of medals^ decorations, annuities^ and grafrnties. 

DETACHHENT aEITEBAL COUBTS MARTIAL. 

These may be said to be of two kinds, mst. — 

1 . Those convened by the commander-in-chief 
of a presidency or by officer holding warrant 
from him to convene them. 

2. Those convened mthout warrant by the 
officer in actual command of the troops. 

The former can try any offences; the latter 
are limited similarly to English field general 
courts martial — i. ^., they can only try offences 
against the person or property of inhabitants of 
the country. 

These courts can only be held beyond the limits 
of British India &c. 

I. A.W. 142. If ^^ sentence does not exceed that award- 
able by a district court martial, it can be con- 
firmed by the officer who appointed the court. 
If it exceed such sentence it must be confirmed 
by the officer commanding the forces. with which 
the offender is serving. They are composed as 
similar English courts. 

DISTBIOr OB 0ABEISON COUBTS MABTIAL. 

A district court martial must consist of seven 
. . w. 80. Qjg^gyg^ unless that number cannot be conveni- 
ently assembled, when it may consist of five. 

If held under an order in council, it may con- 
sist of three, who may, if so ordered, be all Eu- 
ropean officers or all natives. 
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"When necessary" it may be composed ofl. A.W. 8i. 
officers all of the regiment to which the prisoner 
belongs. 

The only difference in the court for trial of a 
sub-assistant surgeon^ hospital assistant, native 
doctor, or warrant officer, is that not more than 
two officers of the regiment, corps, Sec. , to which 
he belongs are to sit on the court. 

A district court martial can try any person I. A. W. 82. 
subject to the articles except commissioned 
officers, and can try any offence except mutiny. 

If the court be i^mposed of native officers, it I.A.W. xoi. 
n^ust be attended by a European superintend- 
ing officer of not less than four years' service, 
who shall conduct the proceedings. 

If a court martial be composed of all Euro- 1. A. W. 96, 
pean in place of native officers, it should be stated 97* 
in the heading of the proceedings, or else a 
certificate should be attached, showing that 
either the prisoner had demanded to be so tried, 
or that it was so constituted by order. 

Though a district court martial can legally 
try anything except mutiny, yet capital offences 
should not, ordinarily, be so tried except with 
special sanction. 

POWERS OF SENTENCE. 

Imprisonment with or without hard labour and 
solitary confinement for a period not exceeding 
one year. This cannot be given in addition to 
corporal punishment 

Dismissal. 

Suspension from rank, pay, and allowances. 

Degradation. 

Loss of standing. 

Reduction to the ranks. 
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Corporal punishment not exceeding fifty 
lashes. 

Forfeiture of additional pay, good conduct 
pay, and claim to pension. 

Forfeiture of arrears of pay and allowances. 

Stoppages* 

Imprisonment can only be given to persons 
below the rank of warrant officer. 

For the other punishments, see remarks under 
general courts martial. 

I. A. W. 13 r . Pwnishments awardahle to mb-assistanf surgeon j 
hospital assistant J native doctor, or warrant officer, 
by sentence of a district court martial. 

Dismissal. 

Suspension from rank, pay, and allowances for 
a stated period. 

Eeduction to a lower grade or class. 

Being placed one or more steps lower in the 
list of his rank. 

Forfeitures. 

Stoppages. 

BEGIMENTAL COURTS MARTIAL. 

I. A. W. 84. These must consist of five officers, unless that 
number cannot conveniently be assembled, when 
three are sufficient. 

They can try any person below the rank of 
warrant officer. 

There is no limitation as to rank of the presi- 
dent or of the convening officer. 

I A W 8< -^ regimental court can never try mutiny, 
or desertion, or disgraceful conduct. 

On boardship or on the line of march they 
can try any thing except these. 
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Grave offences, such as are not ordinarily 
tried by regimental courts martial, can be tried 
by it when the officer commanding the division 
ox district so directs. 

POWEES OP SENTENCE, 

Dismissal. 

Loss of standing. ) To non-commission- 

Reduction to the ranks, j ed officers. 

Imprisonment with or without hard labour or 
solitary confinement, for a period not exceeding 
six months. 

Corporal punishment not exceeding fifty lashes. 

Forfeiture of arrears of pay and allowances. 

Stoppages. 

REGIMENTAL DETACHMENT COURTS MARTIAL ; 
DETACHMENT COURTS MARTIAL. 

Are the same in every respect as regimental 
courts martial, except that the first is composed 
of officers of a detachment of one regiment, and 
the latter of officers of a detachment of men of 
different regiments, but with regard to confirm- 
ation these two detachment courts are limited as 
follows : — 

If the detachment consist of three troops or i. a. W. 142, 
companies, or the equivalent of this number, the g, h. 
commanding officer can confirm. 

If of less than this number, the sentence shall 
be submitted for confirmation to the officer com- 
manding the prisoner's regiment, or to the near- 
est superior officer holding a command of not 
less than a regiment. 

In the following situations, however, the officer Exceptional 
commanding a small detachment can dispose of case, 
and carry out the sentence, viz.: — 

(a). In detached situations beyond the sea. 
{by Out of British India. 
(c). On service in the field. 
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(d). If an immediate example be necessary 
and reference as above cannot be made 
without detriment to the service. 

I.A.W. 129. When .a regimental or detachment court 
martial tries an offence, not within its ordinary 
jurisdiction, on the line of march, or on board- 
ship, the proceedings must be sent for the in- 
formation of the commander-in-chief of the pre- 
sidency to which the regiment or detachment 
belongs, and of the commander-in-chief of the 
presidency in which they may be, or to which 
they are proceeding. 

SUMMABT COURTS MABTIAL. 

LA.W.pi, The European commanding officer holding it 
I. A.W. 127. alone constitutes the court. He is sworn. 

I. A. W. 125. The court has to be attended by two other 
LA.W. 127. commissioned officers, European or native, who 
are not sworn. 

There must be an interpreter, who is sworn as 
such, and he may be one of the three officers 
above mentioned. 

I A W 02 These courts can try any person amenable to 
the Indian Articles below the rank of warrant 
officer, who is liable to trial by courts composed 
of native commissioned officers^ provided that he 
be under the command of the officer holding the 
court. 

I. A W Q^ They can try any offence except mutiny. But, 
unless there be an emergent reason, and refer- 
ence cannot be made to superior authority, they 
must not try — 

Capital offences, I. A. W. 7 to 23 inclusive. 

Disgraceful offence (except those under I. A. 
W. 58, 59, 62, 63). 

Offences against the commanding officer him- 
self. 
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POWEBS OF 8EKTENCE. 

(a). If held by an officer commanding a regi- 1. A.W.94. 
ment or corps — 

The same as a district court martial. 

(J) , If held by any other commanding officer — 

The same as a regimental court martial. 

* Summary Courts in Mountain Batteries. If 
held in Punjab Mountain Batteries they have 
powers of a district court martial; if held by 
officer commanding Eoyal Mountain Batteries, 
when senior officer of artillery present, they have 
only powers of a regimental court martial 

A summary court martial needs no confirma- 1, A.W.90. 
tion, but the sentence can be inflicted at once, 
provided that the officer holding it has five years' 
standing. If he have not this service it must be 
approved by the nearest superior military officer 
holding a command of not less than a regiment. 

Evidence is taken in these courts on oath, butI.A.W.128. 
previous convictions and character are recorded 
by the commanding officer holding the court, as 
of his own knowledge. 

The proceedings are to be signed by the com- 1. A.W.I29, 
manding officer and the officers attending the 
trial, and are to be forwarded at once to the 
officer commanding the division or district (i. e., 
usually to the divisional deputy judge-advocate). 

The trial may be set aside or annulled by — 

{a). The commander-in-chief in India or of 
the presidency. 

(ft). The pfficer commanding the division or 
district. 
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(c). If held in a force attached to a presi- 
dency, by the officer commanding such 
force ; but only on the merits of the 
case, not on any technical ground. 

GENERAL REMARKS. 

I. A-W-ioj. PresideTit. The senior officer sits as president 
without any special appointment. In case of 
his death, or unavoidable absence, the next 
senior presides without any special appointment. 

I. A.W.I02. If there be no other qualified person available 
he acts as interpreter. 

I.A.W.118. In matters other than finding or sentence he 
has a casting vote. 

I. A.W.104. In case of a general court martial appointed 
under an order in councU, or of any other court 
martial composed of European officers under 
Article 96 or 97, he conducts the proceedings. 

I. A.W.102. Interpreter is appointed for every court mar- 
tial, but has no vote ; he is sworn, according to 

I. A.W.108. the oath or affirmation laid down in the Articles, 
by the officer conducting the proceedings ; he, or 
the officer conducting the proceedings, adminis- 

^•^•^•^o9«ters the oath to the president and members of 

I. A.W.I 10. ^j^^ court ; and he, or any other European officer 
of the court, administers the oath to the judge- 
advocate or superintending officer. 

I. A.W.102. When the court is composed of native officers, 
he forms part of such court. 

I. A.W.106. There is no restriction as to the hours during 
which courts may be held. 

I.A.W. No person acquitted or convicted of any 

Part m.' a. ofFence by either a court martial or a court of 

criminal justice is liable to be again tried or 

punished for the same oflfence by any court 

whatsoever. 
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Such person may, however, be dismissed the 
service. 

It is, however, laid down that if at any trial I.A.W.iis. 
for desertion, absence without leave, &c., the 
court do not pursue the course directed by Ar- 
ticle 115, the convening officer may annul the 
proceedings, and order a fresh trial by the same 
or any other Qourt martial. I should doubt if 
this would be considered legal, had such original 
court either convicted or acquitted the prisoner. 

The term " year " means calendar year. 

^^ Month " means calendar month. 

Solitary confinement is limited to fourteen days I. A-W. 134- 
at a time, with intervals between the periods of 
solitary confinement at least equal to such 
periods. 

It cannot exceed eighty-four days in one ca- 
lendar year. 

POWERS OF A COMMANDING OPPICEB. 

Native commissioned officers get different rates Bengal Ee- 
of extra or good conduct pay ; they can be dis- gulations, 
rated or placed on a lower scale of pay by order vi. 6. 
of the commanding officer, a full report being 
made to head-quarters. 

A commanding officer can dismiss any attest- 1. a. W. 5. 
ed person of or below the rank of non-commis- 
sioned officer who, after being dismissed or dis- 
charged, re-enters the service without stating the 
fact of his previous dismissal or discharge. 

A commanding officer can remand regimental 
staff non-commissioned officers to ordinary regi- 
mental position ; e. g.^ kote duffadars of troops, 
and colour havildars of companies, to duffadar 
and havildar. 
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I. A. W.I 64. Anon-commissioned officer may be reduced 
by order of the commander-in-chief of a pre- 
sidency, or of the officer commanding any force 
not attached to a presidency. 

I. A. W. 165. The commander-in-chief in India is author- 
ized, under the authority of the governor-gene- 
ral in council, to prescribe minor punishments, 
and to specify by whom they may be awarded. 
Courts martial are forbidden to award these 
punishments. 

I. A. W. 165. ^TiriZ^s^ specially ordered by the commander-in- 

chiefs no one above the rank of non-commis- 
sioned officer is liable to such minor punishments. 
They are not awarded, however, to non-commis- 
sioned officers except as mentioned above. 

G. G. 0., The commander-in-chief his " specially order- 

■^f/^Sf^' ^39> ed " that native medical subordinates may be fined 
5876 ^^ by the commanding officer of the regiment, de- 
tachment, or depot, on the medical officer's re- 
quest. Such fine not to exceed five days' pay. 

These punishments have been ordered to be 
as follows: — 

1. Imprisonment for seven days. 

Benffal Re- "^^ *^ reserved^ as far as possible^ for riot^ dis^ 
gulations, ohedience^ violence or insolence to stiperiors^ and 
vi. 10. should precede any further punishment. 

2. Confinement to lines not over thirty days. 

ITiis includes any period of imprisonment, and 
carries with it punishment drill for whole period^ 
if it be for Jifteen days or under, but not more 
than fifteen days altogether. 

Punishment drill is limited to one hour at a 
time, and to two hours a day. 

3 . Extra guards or picquets, for irregularities 
on those duties. 
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4- Forfeiture of good conduct pay, either as i, a. W. 165. 
a substantive punishment, or in addition to 
other minor punishment. 

Such pay is not necessarily forfeited by a minor 
jpunishment. 

These punishments can be given on detach- 
ment by any conjmissioned officer, European or 
native, if permitted by the commanding ojficer ; 
and if he authorize it, wing and squacfron com- 
manders and adjutants may award ten days' 
confinement to lines with drill ; and quartermas- 
ters, wing and squadron officers, and domg duty 
officers, may award the same for seven days ; 
whilst native officers can give three days only. 

. PUNISHMENTS TO NATIVE FOLLOWERS. 

The commanding officer of any regiment, i, a,W. 166. 
corps or detachment, European or native, when 
in camp, or at any frontier post to which this 
Article (166) may be specially extended, may 
sentence native followers — 

(a). If above the degree of a menial servant — 
To imprisonment for thirty days or less, or 
• Fine, fifty rupees or less. 

(&). If a menial servant — 

Imprisonment not exceeding seven days, or 
Corporal punishment not exceeding twelve 
strokes of a rattan. 

Where there is no cantonment magistrate, L A. W. 
the officer commanding the cantonment may, for ^^ ™*' ^• 
breach of cantonment rules, award any person 
not subject to the Indian Articles, nor a European 
British subject, or an ojfficer or soldier — 

Fine, not exceeding fifty rupees, or 
Imprisonment, thirty days. 

The latter, either in a military guard or a jaiL 
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POWER OP APPEAL. 

LA.W. 167. Any person subject to the Articles thinking 
himself wronged may appeal to his commanding 
officer ; if he belong to a troop or company, to 
the officer commanding the same. If the person 
complained against be such officer, then the 
complaint is to be made to the next senior. 

« 

The officer complained to must examine into 
the matter, and, if necessary, refer it to proper 
authority. 

If the complaint be frivolous, the person pre- 
ferring it may be tried by any court martial 
competent to try him, and may be punished 
according to the powers of such court; but 
cannot be given dismissal, corporal punishment, 
or imprisonment with hard labour. 

There is no right given of appealing to a court 
Tnartial against the award of a commanding 
officer. 

PROVOSTS MARSHAL. 

I. A.W. 168. Provosts marshal may be appointed by the 
commander-in-chief of a presidency or the officer 
commanding the forces in the field, for the 
prompt repression of irregularities in the field 
or on the line of march. 

I. A.W. 169. The duties of a provost marshal are to take 
charge of prisoners confined for offences of a 
general description, to preserve good order and 
discipline, and to prevent breaches of the same 
by persons belonging to or attached to the army. 

He may give corporal punishment to any such 
persons below the rank of warrant officer who 
commits a breach of good order and military dis- 
cipline in his view, or in that of one of his assis- 
tants. Such corporal punishment must not ex- 
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ceed what a court martial can give, and is to be 
limited acccording to orders from the officer 
commanding the troops. 

If the offence was not committed in his view, 
or in that of his subordinates, he must report the 
matter, not punish it himself. 

NON-MILITARY OFFENCES. 

As before mentioned, these cannot be tried by I.A.W. 170. 
court martial in British India^ but the offender 
must be handed over to the nearest magistrate. 

If applied to, all persons in or attached to the 
army must assist the officers of justice to appre- 
hend and secure such person. 

Penalty for not so assisting the civil power is 
"any punishmant other than death or trans- 
portation, awardable under the articles.*' It is 
not stated how or by whom such pwnishraent is to be 
awarded^ but it may be presumed that it means 
by sentence of a court martial. 

Out of British India, offences against the I.A.W. 171. 
Indian Penal Code which are not included in the 
Indian Articles, can be tried by a general court 
martial convened by any officer who can con- 
vene a general court martial. 

No evidence of previous convictions, &c., is to A.D.A. 172. 
be taken by such court. 

There must alwayshe a judge-advocate to such 
a court. 

Sentence is to be awarded according to the ^ -p^^ j^^^ 
Indian Penal Code. 

The sentence must be confirmed by the officer A. D. A. 174 
commanding Her Majesty's forces with wtiich 
the offender is serving. 

M 
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DEBTS, &C. 

I. A. W. No attested person is liable to arrest for debt ; 

Part ni. b. nor can his arms, horse, clothes, equipment, &c., 

be seized ; nor can his pay and allowances be 

attached. 

There is nothing in the Indian Articles of War 
about courts of request ; they are held under a 
separate Act of the legislature. They can only 
be held — 

1 . Where there is no small cause court. 

2. In any camp or detachment in the field. 

3. Out of British territory. 

They are convened monthly by the officer com- 
manding the station or force ; composed of either 
three European officers or three native officers 
and one European supermtending officer of not 
under five years' standing. 

All natives who are subject to the Indian 
Articles of War are liable to these courts. They 
can decide matters up to two hundred rupees in 
India ; out of India, unlimited. If held out of 
India, they must be composed of European 
officers. 

These courts must not meddle with caste 
suits, real property, or contract debts over 
twenty rupees, unless the latter be written in 
the vernacular and signed by the defendant, or 
for him by some one not the plaintiff. 

The plaintiff cannot obtain a judgment for 
more than two hundred rupees, whether there be 
only one or several claims ; and the court having 
given judgment, no further claim can be prefer- 
red on the same ground to any other court. 

The plaintiff and defendant can both be exa- 
mined. 



i 
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The court can direct either general or special 
execution, and the commanding ofiScer can order 
either to be carried out, no matter which the 
court directed. 

Oeneral Execution. — On written order fron^ 
the commanding officer private property may be 
seized and sold. 

If debtor be not attested he may be arrested 
and imprisoned (in any neighbouring civil jail 
or within military limits) for two months unless 
debt be paid sooner. 

Special Execution. — ^When this is ordered, the 
debt is to be satisfied out of the debtor's pay and 
allowances, but not otherwise. 

Not more than half a commissioned officer's 
pay and allowances can be thus stopped monthly, 
and in case of a soldier or non-commissioned 
officer, not more than one quarter of his monthly 
pay and allowances. 

DISMISSAL. 

A commissioned officer may be dismissed the L A. W. 3. 
service by — 

(a). Sentence of a general court martial, 

(J). Governor-general of India in council, 

(c). Governor of presidency in council,] 

(d!). Commander-in-chief of presidency, 
and, if so dismissed, he forfeits all claim to pen- 
sion. 

Any person other than a commissioned officer. !• -A- ^* 4- 
can be dismissed by the above-mentioned per- 
sons and by sentence of any court martial which 
can try him, and if he belong to a force not at- 
tached to a presidency, by the officer command- 
ing such force* 

m2 
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I. A. W. 5. A commanding officer can dismiss any man 
who, after dismissal or discharge, reenters the 
service without stating the fact. 

1.A.W 155. -^y s^itence by a court, civil or military, of 
transportation or of imprisonment with hard 
labour exceeding three months, involves dis- 
missal. 

LA.W.IS6, No person who has undergone such sentence 
is to be re-admitted to the service, or to be en* 
titled to any pension. 

I. A.W. 157. On a sentence of dismissal, imprisonment with 
hard labour or corporal punishment, for dis- 
graceful conduct, on any person below the rank 

LA.W.158. of warrant officer, being confirmed, the oflFender 
is to be dismissed with ignominy, and a copy of 
the sentence is to be sent by the adjutant-general 
of the army to the chief civil officer of the 
district. 

I. A. W. 6. Every attested person dismissed or discharged 
must be given, by his commanding officer, a cer- 
tificate showing by what authority, and for what 
cause, he is dismissed or discharged^ and the full 
period of his army service. 

FBOCEEDINGS BEFOBE TBIAL. 

I.A.W. 10. Indian Articles direct arrest or confinement 
of an offender before trial, and direct that he 
shall not " be detained in arrest or confinement 
longer than is necessary for the purposes of 
justice." 

A native non-commissioned officer or soldier 
forfeits pay and allowances for the period of pre- 
vious confinement on a charge of which he may 
be subsequently convicted, and gets subsistence 
allowance only. 
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COUETS OF ENQUIRY. 

The court of enquiry on illegal absence on I. A. W. 162. 
any person subject to the articles absent for two 
months takes evidence on oath ; they make a de- 
claration, which is recorded by the commanding 
officer in the regimental books ; and if the ab- 
sentee do not surrender or be apprehended, this 
record has the legal effect of a conviction for 
desertion. If he surrender, or be apprehended, 
this record, or a properly certified copy, is pre- 
sumptive evidence of the facts therein stated. 

There is no number of officers laid down to 
compose the court, but it may be composed of 
either European or native officers, or of both in 
conjv/nction. 

For ordinary courts, vide Bengal Eegulations, 
VIII., 6 to 33. 

A court is held, when required, for reporting Order of 
on claims to the native *' order of merit." merit. 

Bengal Ke- 
golationB, 
MILITARY COURTS OP INQUEST. XXI.S2-S9. 

These are not mentioned by the Articles of 
War, but are held under the Presidency Eegu- u^giiegt. 
lations. They are convened by officers com- Bengal Ee- 
manding divisions, districts, brigades, or station, gulations. 
They consist of three officers, of whom one ^^I^-> ^-S- 
should be a medical officer. 

« 

APPLICATION FOR TRIAL. 

Although applications for trial are addressed 
to the staff officer of the general officer — ^^ ^., 
assistant adjutant-general, brigade major, or sta- 
tion staff officer, yet it has been ordered that 
in India, to save time, they are to be sent direct 
to the divisional or district deputy judge-advo- 
cate. 



( i66 ) 

This applies to all applications for trial by 
court martial in India, whether under the Army 
Discipline Act or the Indian Articles of War. 

SUMMONmO WITNESSES. 

I. A. W. 122. For a general court martial, witnesses are 
summoned by the judge-advocate. For a minor 
court martial, by the officer ordering the trial. 

For a military witness the summons is sent to 
his commanding officer. 

For civil witness, it is sent to the magistrate 
within whose jurisdiction he resides, and he is 
bound to give it eflTect. 

If the witness be required to produce docu- 
ments, they must be accurately described. 

I. A. W. 124. A witness going to, or returning from, a court 
martial under summons is privileged from arrest 
in any civil court or proceeding; and if so ar- 
rested, the court martial may discharge him from 
such arrest. 

CONTEMPT OF COURT. 

I. A. W. 123. If contempt of court be committed by a per- 
son subject to the articles in the presence of the 

I. A. W. 68, court, it is to be punished under the articles — 
69. i. e.f the offender may, on conviction by the same 

or any other court martial, be sentenced to any 
punishment which such court can award. 

I. A. W. 123. If committed by a person not subject to the 
articles, the offender shall be delivered to a 
magistrate, who shall proceed against him as if 
it had been committed against a court of cri- 
minal justice. 

JUDGE-ADVOCATE. 

The judge-advocate should not be the inter- 
preter ; though there is no law against it, still it 
is not the custom of war in like cases. 
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The judge-advocate may be relieved at any 
time by any officer duly appointed by the officer 
who has a warrant . enabling him to appoint 
judges-advocate. It must not be forgotten, how- 
ever, that the new judge-advocate must be at once 
sworn. 

It is not an v/ncommon thing to have to appoint 
an officer to act as judge^advocate on such occa- 
sions as^ say^ the re-assembling of a general court 
martial for revision^ when the regular deputy 
judge-advocate^ who may have com^ a long way to 
attend the courts may nave had to go back^ and it 
would be inconvenient to recall him. 



PRISONEB'S " FRIEND " OR COUNSEL. 

Such person may not examine or cross-ex- Bengal Be- 
amine witnesses, or address the court, but may ^^tion«, 
only aid the prisoner with suggestions, &c. ^•' ^9* 



WITNESSES. 

A witness is examined on oath or affirmation I. A. W. 
in such form as is most binding on his con- xxx-113. 
science. If the same witness appear to give evi- 
dence at more than one trial by the same court 
martial, he must be sworn afresh for each trial. 

When a witness uses any uncommon or pecu- Bengal Re- 
liar word or idiom, it should be recorded in the gulations, 
Eoman character, and the interpreter's transla- ^■^'' ^^' 
tion of it. This applies also to courts held under 
the Mutiny Act. 

PRISONER. 

If the prisoner persist in outrageous conduct, 
he may be handcuffed, or gagged, after due cau- 
tion, but only when really necessary. 



( i68 ) 



PROCEEDINGS ON TBIAL. 



The books which ought to be laid on the table 
for reference at court martial 



Indian Articles of War. 

Presidency Begulations, 

Indian Evidence Act. 

Bible, to swear Europeans. 

General Orders, &c., regarding native trials. 

Challenge. The judge-advocate and the superintending 
I. A. W. 107. officer can not be challenged. 

At trials under an order in council, or at sum- 
mary trials, there is no right of challenge. There 
is no distinction as to president or member in 
challenging; the officer objected to withdraws, 
and a majority of the remainder decides the point. 

Comrt The officer conducting the proceedings first 

sworn. swears the interpreter. 
I. A. W. 108. ^ 

I. A. W. 109. Then the interpreter, or the officer conduct- 
ing the proceedings, swears the president and 
members. 

Then the interpreter, or other European officer 
of the court, swears the judge-advocate or super- 
intending officer. 

PREVIOUS CONVICTIONS — CHARACTER. 

I. A. W. 117. After conviction and before sentence, evidence 
of previous convictions, civil or military, is taken 
in the case of any person subject to the Articles 

Bengal Ee- of War. Evidence of character is taken for any 

g^ahons, q^^ below the rank of a warrant officer holding 
•' 94 9 • an honorary commission. These are proved 
either orally, or by production of the court mar- 
tial books, or certified extracts. On summary 

I. A. W. 128. courts, the commanding officer records them as 
of his own knowledge. 



( i69 ): 

SENTENCE. 

In a sentence of death, court must state whe-LA.W. 141. 
ther the offender is to be shot or hanged. All 
the members sign the proceedings, and the judge- 
advocate, or superintending officer, as well as 
the interpreter; and on summary courts, the 
attending officers. ' 

When the prisoner is convicted of disgraceful So© I- -A.. W. 
conduct and sentenced to dismissal, imprison- ^S^* 
ment with hard labour, or corporal punishment, 
a descriptive roll must be attached showing offen- 
der's place of residence. An entry should be made 
of the time at which the court finally closed. 

CONFIRMATION. 

General or district courts martial must be I. A. W. 142. 
confirmed by either — 

(a). The commander-in-chief of a presidency. 

(J). An officer holding warrant from him to 
confirm such courts. 

{c). Officer in actual command of troops au- 
thorized to do so by governor-general 
or governor of presidency in council. 

{d). Officer commanding native troops not 
attached to a presidency, who holds a 
warrant giving him this power from 
the commander-in-chief in India. 

Detachment general courts martial may be 
confirmed by the officer holding the court, pro- 
vided that the sentence do not exceed that award- 
able by a district court martial. 

If it exceed such sentence, it must be con- 
firmed by the commander of the forces with 
which the offender is serving. Vide ante. 

No sentence of death is to be carried into effect T.A.W.174. 
till confirmed by commander-in-chief of presi- 
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dency ; or out of British India, by officer com- 
manding the forces ; or when the offender does 
not belong to any presidency, by the commander- 
in-chief in India. 

I. A. W. 142. The officer appointing a regimental court mar- 
tial may confirm it. 

With regard to detachment and summary courts 
martial, vide ante^ remarks under those headings. 

I. A. W. 146. Sentences on warrant officers, and on persons 
superior to them in rank, are not to be carried 
into effect till confirmed by the commander-in- 
chief of the presidency to which the offender 
belongs ; or when he belongs to a force not at- 
tached to a presidency, by the officer command- 
ing such force, except on foreign service^ or when 
rrference cannot be made to superior authority 
without detriment to discipline. 

COMMUTATION, &C. 

LA.W. 142 The officer who can confirm a sentence can 
(^)- commute it as follows : — 

LA.W. 143. Death may be commuted to transportation for 
life, or not less than seven years ; or to imprison- 
ment with or without hard labour, and with or 
without solitary confinement, not exceeding four- 
teen years. 

LA.W. 144. Transportation may be commuted to impri- 
sonment with or without hard labour, and with 
or without solitary confinement, for any period 
not exceeding fourteen years, and not exceeding 
the term of transportation awarded by the court. 

LA.W. 145. Dismissal on a warrant officer or his superior 
may be commuted to suspension from rank, pay, 
and allowances for a stated period. 

LA.W. 147. Corporal punishment may be commuted to dis- 
missal from the service; or to imprisonment 
without hard labour^ but with or without solitary 
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confinement, for any period not exceeding one 
year which the court martial which tried the 
offender might have awarded. 

Imprisonment with hard labour maybe com- 1. A. W. 148. 
muted to dismissal from the service ; or to im- 
prisonment without hard labour, and with or 
without solitary confinement, for the period men- 
tioned in the sentence, or for any shorter term. 

Dismissal on a non-commissioned officer may i. a. W. 149. 
be commuted to reduction to the ranks, 

A sentence on a non-commissioned officer of 
reduction and corporal punishment or imprison- 
ment may be mitigated to reduction only. 

A confirming officer can, of course, refuse to 
confirm the sentence, which would then become 
inoperative. 

The governor-general in council in all cases, I. A. W. 160. 
and the governors of presidencies in council, or 
the commanders-in-chief of presidencies, with 
regard to persons in their territories or under 
their command, can pardon any person convicted 
by court martial of a military offence, or remit 
the punishment awarded, wholly or in part. 

The confirming officer is given, under the I. A. W. 142. 
Indian Articles, power to " annul " any sentence 
to which his confirmation is necessary 

Summary courts martial may be " set aside," 
but not on technical grounds. Vide ante ^' sum- 
mary courts martial." 

Note. — There is no atUhority given in the arHclesfcr a sentence 
of death being comnmted to penal servitude in the case of Europeans^ 
ofCf who are not liable to transportation ; nor is there any provision 
for commuting a sentence of penal servitude to imprisonment for such 
persons. 

EXECUTION OF SENTENCE. 

Transportation. Offender to be delivered to i. a. w. 150. 
the officer in charge of the nearest jail with a 
proper warrant. 
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I.A.W.ISI. Imprisonment with hard labour. Offender to 
be delivered with warrant to nearest jail. If 
imprisonment be without hard labour, the man 
is not to be sent to jail ; and if the imprisonment 
be for less than three months, and the man to 

Bengal Be- be kept in the army, hard labour should not be 

gdations, awarded. But the commander-in-chidf of a pre- 
■' ^^°* sidency, or of a force not attached to a presi- 

I. A. W.I 52. dency, may direct imprisonment (whether with or 
without hard labour) to be carried out in any jail, 
and can order a prisoner's removal from any jail 
under military control to any other place of con- 
finement within the limits of his command. 

I. A. W. 153. if^ however, the prisoner be in any jail not 
subject to military control^ it is the civil authority 
only — i. ^., the government of India, or that of 
the presidency, which can order his transfer to 
military custody, or to another place of confine- 
ment. 

All district courts martial are sent to the 
deputy judge-advocate, who looks them over 
and lays them before the confirming officer. All 
regimental, detachment, and summary courts, 
under the Indian Articles of War, are sent to 
him to be looked over. See Bengal Army Regu- 
lations, paragraphs 1457 to 1459. 

CEIMES AND PUNISHMENT. 

LA.W.8. Violence to superior officer. The Indian 

Articles make no distinction between the case of 

the officer being in the execution of his office or 

not. The words are "whether on or off duty, 

under any circumstances in which the superior 

officer is distinguishable as such." Also, under 

Indian the Indian Penal Code, an assault may be com- 

PonalCode fitted by making any gesture or preparation 

^5 with the knowledge that it will cause any person 

to apprehend criminal force. 



r 
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Punishments. Death, transportation not under 
seven years' imprisonment, with or without hard 
labour, and sofitary confinement, not exceeding 
fourteen years^ or such other punishment as a 
general court martial may award. 

Under the Indian Articles enlisting in one L A. W. 1 1 . 
corps without being discharged first from an- 
other is not classed as desertion, but is a separate 
crime liable to the same punishment. 

Observe that a sentry for sleeping on, or quit- 1. A. W. 12. 
ting his post without leave, is only liable to death 
in time of war or alarm, or in time of peace when 
sentry over a state prisoner, magazine, dockyard, 
or treasure. Otherwise he is only punishable 
under Indian Article of War 50, under which 
any court martial can give such punishment 
other than death or transportation as it has power 
to award. 

When sentry, or on guard, plundering or wil- T. A. W. 13. 
fully destroying property under his or the guard's 
charge — 

Punishable with death, transportation, &c. 

Quitting guard, &c., in time of war without i. j^^^ff^ 21. 
leave is a capital crime. 

Scandalous conduct, &c., on the part of a i. A. W. 25. 
native officer or warrant officer is charged as 
« behaving in a manner unbecoming his position 
and character." 

Knowingly enlisting a deserter is a separate i. a. W. 29. 
crime under Indian Articles. 

Gross insubordination to superior officer in the i. A. W. 37. 
execution of his office. 

Extortion. I.A.W. 41. 

Being in command, and neglecting to compen- 1, a. "W. 43. 
sate a person injured by a subordinate. 



( m ) 

I. A. W. 44. Intentionally insulting any person's religion. 

I. A. W. 45. Taking bribes. 

I. A. W. 49. Appearing armed in camp when off duty. 

I. A. W. 56. Note that the false evidence given must be 
" before a court martial or other military court 
competent to administer an oath." 

I. A. W. 57. For this offence, and embezzlement, or wilful 
destruction of government property entrusted 
to him for the public service, there are special 
penalties, m. — 

By General Court Martial. 

Compulsory. Dismissal, and forfeiture of ar- 
rears of pay and allowances. 

Not Compulsory. Imprisonment, with or with- 
out hard labour, and solitary confinement, not 
exceeding three years. 

or — By District Court Martial. 

Any or all of the penalties which such court 
may inflict for disgraceful conduct. 

I. A.W. 61. Embezzling government property not entrust- 
ed on the public account is triable under Article 
61 as disgraceful conduct, and is punishable by a 
general or district court martial. 

I. A. W. 70. Unspecijled Offences. This article corresponds 
to the English A. M. D. 40, but note that, in 
the Indian Article, " neglecting to obey garrison 
or other orders" is included under this head; 
whereas, under the English Act, it has a section 
to itself, viz.^ section 1 1. 

It will he observed that in the above I have only 
called attention to points peculiar to the Indian 
Articles. 
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PRISONEBS OF WAR. 

No person is entitled to pay and allowances, LA. W.i 63. 
or to reckon service, whilst a prisoner of war. 
On rejoining, enquiry is to be made by a court 
martial, which may recommend his being allowed 
to reckon his service and to receive the whole or 
any portion of the arrears due to him. If this 
be confirmed by the commander-in-chief of a. 
presidency, or oflBicer commanding a force not 
attached to a presidency, he receives the arrears, 
and reckons such service. 

DESERTION. 

Absence without leave over two months is j, a. W. 114. 
presumptive evidence of desertion. 

For court of enquiry on illegal absence after 
two months, see before under "courts of en- 
quiry." 

At trials for desertion and absence without I. A. W.i 15. 
leave, should the accused state that any officer 
in the civil or military service of government can 
explain his absence, the court is to write to such 
officer and adjourn till this reply be received. 
His reply is declared to be receivable as evi- 
dence. 

If the court is dissolved before the reply comes, 
or if the court do not act as directed, " the con- 
vening officer may annul the proceedings and 
order a fresh trial by the same or another court 
martial." , 

A deserter's effects are to be publicly sold, la. W. 17 9. 
and the proceeds, after paying regimental and 
other claims, are to be remitted by the command- 
ing officer to the controller-general of accounts 
at Calcutta, or the accountant-general of Fort 
8t. George or Bombay. 
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I. A. W., Written information of a man's desertion is to 

Part III. d. be given to the civil authorities, and they are to 
give all assistance for his capture, and to pre- 
vent persons subject to the articles from travel- 
ling without passes. 

The police may arrest any suspected deserter 
without warrant, and take him before a magis- 
trate ; or if there be no magistrate readily ac- 
cessible, then before the nearest military com- 
manding officer. 

I. A.W.IS4. Any person, subject to the articles, imprisoned 
forfeits all pay and allowances whilst in prison, 
and also for period of previous confinement, if 
convicted. 

I. A. W.I 1 7. No evidence of general character is given at 
trial of a warrant officer or person of higher 
rank. 

I. A. W.I 20. Should any member of the court be unavoid- 
ably absent at revision, the cause must be cer- 
tified to in the proceedings. 

PERSON SUBJECT TO THE ARTICLES DYING. 

I.A.W.176. If no representative of such person be on the 
spot, the commanding officer shall secure his 
effects, cause an inventory to be made, and keep 
a duplicate, and sell the effects publicly; and, 
after paying debts and funeral expenses, pay the 
surplus to . the person's legal representative. If 
the surplus be unclaimed for twelve months, it 
is to be remitted to the controller-general of 
accounts, Calcutta, or to the accountant-general 
of Fort St. George or Bombay. If the man be- 
longed to no presidency, then to the Calcutta 
official. 

I. A. W., Civil officers are to aid in apprehending any 

Part in. e, pej-gQ^ subject to the articles accused of a 
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I to military offence, on receiving a written applica- 

»to tion. 

ire. Signatures to applications, certificates, &c., \h^' ^^^ 

fd' by civil or military officers, are presumed to be 

genuine, unless the contrary be proved. 

tfl EVIDENCE. 

« 

* Courts held under the Indian Articles of War Indian Evi- 

^ are guided by the Indian Evidence Act. All per- ^®°^ ^^*» 

sons can give evidence as witnesses unless the ®' " ' 
court considers that they cannot understand or 
i rationally answer the questions put to them 

t from tender years, extreme old age, disease of 

if body or mind, or some similar cause. 

Husbands and wives can give evidence for or Do., s. 120. 
i against one another, but cannot be compelled to Do., b. 221. 

er disclose communications made to one another 

during marriage. 

\ There is no rule laid down as to more than Do., b. 134. 

one witness being required in perjury or other 
charge. 

Evidence of previous convictions maybe " oral, 1. A.W. 117. 
or in the shape of entries in, or certified extracts 
from, the court martial books, and it shall not 
be necessary to prove the signature to such cer- 
tified extracts." For summary courts martial, 
vide ante under that head. 

Admissions are not, under Indian law, con- J^^*°. -^^^ 
elusive proof of the matter admitted. ^^^^ ^ * 

Confessions to a police officer are not admissi- Do., b. 25. 
ble against the accused, nor are confessions 
when in police custody, unless made before a 
magistrate. 

A confession made by one of several persons Do., s. 30. 
who are being jointly tried may^ by Indian law, 
be used against the others. 
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A confession to a magistrate is not invalidated 
by Indian law, by the fact that the accused was 
not warned that what he said would be brought 
in evidence against him. 

Indian Evi- Statements made by a person since dead, with 

dence Act, reference to the circumstances of the transaction 

»• 32. which resulted in his death, are receivable, in 

cases in which the cause of his death comes into 

question, whether the person who made them 

was^ at the time, in expectation of death or not. 

Do.,s. 167, The improper admission or rejection of evi- 
dence is not ground of itself for the reversal of 
the decision, if it appears that, independently of 
the evidence improperly received, there was suffi- 
cient evidence to justify the decision; or that, if 
improperly rejected evidence had been received, 
it ought not to have varied the decision. 

Those points only have been noticed which are 
likely to come before courts martial, and in which 
the Indian law differs from the English practice. 

SIGNING PROCEEDINGS. 

I. A. W. 129. On all courts under the Indian Articles of 
War, the proceedings mtcst be signed by all the 
members and by the interpreter. This applies 
equally to courts composed of European or 
native officers. 

Courts martial held under the Indian Articles 
are not required in duplicate. 

Bengal Re- The proceedings of native regimental and 
gulations, summary courts martial are to be numbered 
1462. regimentally, from the commencement of each 

year. 

P^ J . -M^ At the trial of a medical subordinate, applica- 
tion should be made to the judge-advocate- 
general at army head-quarters for a copy of the 
record of his previous convictions. 
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Should a medical subordinate, at his trial, 
produce testimonials, copies are to be attached 
to the proceedings, and the originals returned to 
him. 

Immediate report must be made by the station 
authorities to the adjutant-general of the date 
of publication of the sentence of dismissal of a 
warrant officer or native medical subordinate. 

If a native soldier be convicted of disgraceful Bengal Re- 
conduct and sentenced to be dismissed the^^*^^^^®' 
service, or to such punishment as involves dis- 
missal under Articles 155 or 157, a descriptive 
roll, both in Persian character and in English, 
is to be appended to the proceedings. 

The proceedings of any summary or other 
minor court by which a prisoner may be so 
sentenced is to be forwarded by the deputy 
judge-advocate to the judge advocate-general, 
head-quarters. 
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who can be 

examination of, &c. 



Year defined 



V. 



w. 



T, 





FAes 


• • 


.. 178 


• • 


•• 157 


• • 


.. 178 


• • 


i49» 153 


• • 


.. 166 


• • 


MS. 151 


• • 


. . 172 


• • 


148, 152 


• • 


.. 179 


• ■ 


147, 170 


• • 


.. 155 


• • 


. . 140 


• • 


.. 174 


• • 


.. 172 


• • 


.. 156 


i43j 151* i52> 


168,170, 178 


• • 


. . 166 


• • 


.. 177 


• • 


.. 167 


• • 


■• 157 



FanrTED bt Taxlob and Fkaxcib, Bed Lion Coubt, Fleet Street. 
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